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BCTYIIMTEJBHOE CJIOBO
Jloporue apy3bs!

Meb1 paasl npeacraBuTh Bam odepenHoi HOMEp CHENHATM3WPOBAHHOTO H3JIAHUS —
«Chamber of Arbitratorsy, MOCBAILIEHHOTO BOIIPOCAM MEKIyHAPOIHOTO apOUTpaka.

B sTom HOMEDpE yke TpaaAuLIMOHHO COOpaHbl CTaThU HA PYCCKOM U @HTJIMHCKOM SI3bIKaX —
KaK BUJHBIX apOUTpaKHbIX TpakTUKOB benapycu, ctpan CHI™ u 3apy0exbs, Tak 1 MaTepraibl
aBTOPOB, TOJIbKO HAYMHAIOIINUX CBOM MYTh.

LlenTpanbHOM TEMOM HOMEPA BHICTYIAIOT aKTyaJIbHbIE ACTIEKThI BEICHHS apOUTPasKHOTO
pa30upaTenbCTBa, a TAKXKe MPU3HAHUS U PUBEJCHUS B UCTIONHEHNE apOUTPAKHBIX PELICHHH
Ha TeppuTopun Kuras.

AKTyanpHBIMU M YBJIEKATEJIbHBIMU NPEICTABISAIOTCS CTaTbUM O BIUSHUU CAHKLIMM
Ha apOuTpaxk, MUCbMEHHON ¢dopme apOUTPaKHOTO COIVIAIICHUS, OOBEIUHEHUH JIeNl U
MHO>KECTBEHHOCTH KOHTPAaKTOB B apOUTpaxe.

OcoOb1it uHTEpEC npeacTasiser ctaThs Mohamed Mahayni o BeI30Bax, KOTOpbIE CTOST
nepes apOuTpa)xkeM B Mpoliecce MPUMEHEHHs paBa.

[IpeacraBnsieTcsi, 4TO TPETUH HOMEP KypHaja BHOBb MOJYUMWIICA AKTYaJbHBIM H
Pa3HOCTOPOHHUM.

[Ipurnamaem K MPOYTEHUIO U JKJIEM HOBBIX aBTOPCKUX MaTEPHaIOB!

C nouteHuem,

IMpeacenarenb MekayHaApOIHOTO
apOUTPaKHOTO (TPETENHCKOro) cyaa
«ITamara apoutpoB npu Coro3e OPUCTOB» Auexceii Kopoukun

I'naBHBIN peaaKkTOp KypHaJia
«Chamber of Arbitrators» Burauanii Kpeitianu
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[NMMCBMEHHASA ®OPMA APBUTPAXHOI'O COI'JIAIIEHNSA B
COBPEMEHHBLIX YCJIOBHUAX

AJlekceil AHUIIEHKO,

napmuep MOOO «Copatinen u napmuepol»

bopuc Kpyraukos,

HOMOWHUK 1opucma apbumpadichou npakmuku «Copatinen u
napmuepwvly

B HbpHEmHNMX MEHSIOMMXCS LUM(PPOBBIX M TEOMOJUTHYECKUX peausx o0ocTpsieTcs
KOHKYPEHIUSL MEXly BeIylUMMH apOMTpaKHBIMU LIEHTpaMu 3a MpUBJIEUYEHUE CIOpoB. Bormpock!
HKCIIOPTA M UMITOPTO3aMEIICHUS TPEICTABIISIOTCS aKTYaTbHBIMU HE TOJIBKO ISl pealTbHOTO CEKTOpa
HKOHOMUKH, MEXKTyHAPOTHON TOPrOBIIM TOBAPAMH, HO U JIJIsl TAKOM MyOIMYHO-TIPABOBOM YCITYTH,
KaK pa3perieHre MEeXAyHAPOAHBIX KOMMEPUYECKUX CHOPOB. ApOUTPaKHBIE MHCTUTYThI, BKIIFOUAs
Y MEXITyHapOJIHbII apOuTpaxHbii (Tpereiickuil) cya «llanata apoutpos npu Coro3e H0pHCTOBY,
9TOOBI OCTABATHCSI BOCTPEOOBAHHBIMU U KOHKYPEHTOCTIOCOOHBIMH, PETYIISIPHO OOHOBIISTIOT CBOU
PETJIaMEHTbI, COBEPIICHCTBYIOT U aJalITUPYIOT IPOLIETYPY aAMUHUCTPHUPOBAHMS CIIOPOB K BHI30BAM
BPEMEHHU.

Ha rocynapcTBeHHOM ypOBHE KOHKYPEHIUSI POMCXOAUT Ha PErYJISTOPHOM YpPOBHE (T.H.
“regulatory competition”), T.e. peub UJET 00 ApOUTPA)KHOM 3aKOHOJATEIBCTBE U, YTO OCOOCHHO
Ba)KHO, ITPABONPUMEHHUTENTLHOM MPAKTHKE, BKIIFOYAs PAKTUKY T'OCYAapCTBEHHBIX Cy10B. CyneOHas
MpaKTUKa — KITFOYEBOI MOKa3aTellb OTHOLIECHHUS HAIMOHAILHOM FOPUCAMKIMN K MEXKITYHAPOIHOMY
apOuTpaXKy KaKk Ha CTaIMH MPU3HAHUS U [IPUBEICHHS B HCTIOJHEHUE, TaK U B MHBIX BOIIPOCAX, 0 KO-
TOPBIM apOUTpaX HyKIaeTcst B 3 GEKTUBHOM MOIIEPIKKE CO CTOPOHBI FTOCYAPCTBEHHOW CyneOHOM
crcteMbl. OIHUM U3 TAKUX BOIPOCOB, HE MEHEE BAYKHBIM, YEM MPU3HAHKE apOUTPAKHBIX PEIICHUH,
ABJISETCS BOIPOC O MPU3HAHUM apOUTPAXKHOIO COINIAILIEHHUS U COOTBETCTBYIOUIMI COBPEMEHHBIM
1U(POBBIM peaTsIM MOAXOM K OIICHKE COOMIOeHMs TPeOOBaHMUS O MUCEMEHHOM (hopme apOuTpaxk-
HOT'O COITIAIIICHMS.

Hauano ¢opmupoBaHust CUCTEMBI MEKIYHAPOHOTO apOUTpaka B IPUBBIYHOM JIJIsl HAC BUIE
HATPSIMYIO CBSI3aHO ¢ IpuHsTHeM B 1958 roy Hbro-Hopkckoii konBenIpn'. COBEpIICHHO OUeBH/I-

1 3}1605 " aJIeC B CTATbHC UCIIOJIB3YROTCA CICAYIOMINUC COKPAILICHUA:
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HO, OJTHAKO, YTO PEAIMHU CEPEMHBI ITPOILLIOTO BeKa, KOIya KOMMYHHUKAIIMS OCYILECTBISIACH IOCPEI-
CTBOM TIMCEM M TeJIerpaMM, UMEIOT Majio ooiiero ¢ peamusamu 2023 rona, Web 3.0, 6iokueitHOM,
CMapT-KOHTPAKTaMH U IIPOYUMH TPOSIBIICHUSMHE YCKOPSIOIIEHCS TN(PPOBU3AIIIN U CTPEMHUTEITHHBIM
MPHUCTIOCOOIEHUEM K IAaHHOMY MPOIIECCY SKOHOMUKH U TIPaBa.

B a1ux peanusix HeM30€KHO BO3HUKAECT BOMPOC: & HEOOXOMMO JIM COXPAHATh TpeOOBaHUE
MMCbMEHHOM (hopMBI apOUTpaskHOTO coryamieHus B mpuHimme? B yxe ganékom 2003 romy Ha ATOT
BOIIPOC MoMbITascs 0TBETUTH To0u Jlanaay, emié He Oy rydn KOpOJIEBCKUM COBETHUKOM U OJTHUM U3
HanOoJee aBTOPUTETHBIX CIEIUATMCTOB MEXKTyHApOTHOTO apouTpaxa. B cBoell n3BecTHOM cTarhe
Jlanaay BIIENHII JiBa KITFOYEBBIX 0OOCHOBAHUSI TPEOOBAHMUSI TUCbMEHHON (POPMBI:

*  JIOKa3aTeNbCTBO MIEPBOHAYAILHOIO CO2MACUS,

*  JIOKa3aTeNIbCTBO COOEPIICAHLS COTIIAIIICHUS .

He BnaBasich B netaim, MOXHO OTMETHTB, YTO yiKe Toraa, 20 JIeT Ha3a/l, CIIOKUIIOCH BITOJTHE
apryMEHTUPOBAaHHOE MHEHHE O TOM, YTO TpeOOBaHUE TMHUCHMEHHON (OPMBbI aApOUTPAKHOIO
coriaieHust OOJIbIIIe HEe SIBJISICTCS ONpaBIaHHbBIM’. TeM He MeHee, TIOKa O BCEOOBEMITIOIIEM €0
yIpa3THEHUH TOBOPUTH HE MPUXOIUTCS: MEXKTyHAPOIHbIE TOTOBOPHI B cpepe apOuTpaxka U 00ib-
IIMHCTBO HAIIMOHAJILHBIX 3aKOHO/IATENILCTB COXPAHSIOT JAHHOE TPeOOBaHKE.

B Hacrosiieil cratbe Mbl POCIIEINM U3MEHEHHE MOX0a K HOPMAaTUBHOMY 3aKpETIIEHHIO
HOHSTHS «ITUCbMEHHAs ()OPMay B UCTOPUUECKOM MEPCIIEKTUBE, a TAKKE PACCMOTPHUM IOXO]IbI, CIIO-
xuBLIecs B PecryOnuke benapych, BKITtodasi COBpeMEHHYIO apOUTPAXKHYIO TPAKTHKY.

Hpbro-Nopkekass KOHBEHIUS

IT. Tcr. I HL}O—ﬁOpKCKOﬁ KOHBEHIIMH MPEINUCHIBACT Kax10My [[oroBapuBaromemMmycs
['ocynapcTBy mpu3HaBaTh «NHMCbMEHHOE COTJIAIIEHHE, TI0 KOTOPOMY CTOPOHBI OOSI3YyIOTCS
nepenaBarb B apOUTpax BCE WM KaKue-JIM0O0 CIOPbI, BO3HUKIINE WIIA MOTYIINE BOSHUKHYTh
MEXIy HUMHU B CBS3U C KaKMM-JIMOO KOHKPETHBIM JOTOBOPHBIM WJIM MHBIM MPaBOOTHOIIIE-

Heio-Mopkckas konsennus — Konsenmms OOH o npu3HaHWY U TIPHBEACHUM B HCIIOTHEHNE HHOCTPAHHBIX
ap6uTpaxkubIx pemrennii (Hero-Hopk, 1958 1)

EBponeiickas konBeHuus — EBpornelickas KOHBEHIIMs 0 BHEIIHETOprosoM apoutpaxe (JKenena, 1961 r.)
Tunosoii 3akon KOHCUTPAJI — Tunosoii 3akon KOHCUTPAJI o mexayHapoIHOM TOPrOBOM apOUTpaxke,
npussTeii FOHCUTPAJL 21.06.1985 1.

Pexomengannsa FOHCHUTPAJI — Pexomenianust OTHOCUTENBHO TOJIKOBAaHUS MyHKTa 2 cTarhy 11 u myHkra 1
crarsu VII Hero-Hopkckoit konpenmuy, npunstas FOHCUTPAJTL 07.07.2006 T.

FOHCHUTPAJI — Komuccusa OOH no npaBy MexayHapOgHONH TOPrOBIN

I'K — I'paxxnanckuii kogexe Pecyonuku benapychb

3akon 0 MAC — 3akon Pecniy6mnuku bemapycs ot 09.07.1999 . Ne 279-3 (pen. ot 01.07.2014) «O
MEXYHApOIHOM apOUTPAKHOM (TPETEHCKOM) Cye»

MAC — MexyHapOoIHbIA apOUTpaKHBIN (TpeTecKuil) cya

IIBT — ITapk BBICOKMX TE€XHOJIOTHUMA

Ioao:xenne o IIBT — Jlexper [Ipe3unenra Pecnybnuku benapycs ot 21.12.2017 r. N 8 (pexn. ot
18.03.2021) «O pa3Butun 1uppoBOil SIKOHOMHUKI

MIIBXC Ne 34 — INocranosnenue [Inenyma Briciiero Xozsiicteennoro Cyaa Pecyonuku benapycs ot
23.12.2005 1. Ne 34 (pen. ot 31.10.2011) «O nmoaBeAOMCTBEHHOCTH CIIOPOB MOCJIE YCTYNKHU TPEOOBAaHUS HITH
IepeBoJa 10JIra»

2 Toby Thomas Landau, ‘The Requirement of a Written Form For an Arbitration Agreement When
“Written” Means “Oral”’, in Albert Jan Van den Berg (ed), International Commercial Arbitration: Important
Contemporary Questions, ICCA Congress Series, Volume 11 (© Kluwer Law International; ICCA & Kluwer
Law International 2003) pp. 22-25.

3 Cwm. cnocky 2, pp. 42-52.
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HUEM, 00BEKT KOTOPOTO MOXKET ObITh MPEAMETOM apOUTPAKHOTO pazdupareabcTBa». TepMuH
«IMCBMEHHOE COMAlleHue», conmacHo m. 2 ct. Il Hbm—ﬁopKCKoﬁ KOHBEHIINY, BKIIIOYAET
apOUTpaXHYI0 OTrOBOPKY B JOrOBOpE, WM apOUTpakHOE COIJIAllleHHe, MOJAMMUCAHHOE
CTOpPOHAMH, WA COJEprKallieecss B OOMEHE MUChbMaMH WK TeJaerpammaMu. Takum oOpaszom,
HBIO-PIOpKCKOfI KOHBEHIIMEH OMNpeJeieHO JBa aJbTEPHATHBHBIX BapUaHTa COOIIOICHUS
MUCEMEHHOM (hOpMBbI apOUTPANKHOTO COTIIAIICHUS:

* MOJNHUCAHUE CTOPOHAMM, WIIH

* 00MeH nUcChbMaMU WM TeJlerpaMMaMu.

Ha npakTtuke, gaxke Takue, Ha MEPBBIA B3IJISAJ, HEJIBYCMBICICHHbBIE HOPMATHUBHBIC
MPEANUCAaHNs] TOJBEPrajuch pa3IudyHOMY, B HEKOTOPBIX ClIy4dasX «KPEaTUBHOMY)»
TOJIKOBAHUIO T'OCYJAPCTBEHHBIMU CyJaMU Pa3JIMUHbIX IOpUCIUKIUNA. Tak, B OJIHOM Jelie
®enepanbHblil OKpyxkHOU cyn FOxHOro okpyra Hbm-ﬁopKa, paccmarpuBasi X0JaTaucTBO O
nepeaaye aena B apoutpax (aHri. “motion to compel arbitration’), uctonkosan 1. 2 cT. Il Hero-
MopKkckoii KOHBEHINHN, KAaK €CITH ObI MEXKLY YacThi0 «apOUTPAKHYIO OTOBOPKY B JIOTOBOPE»
U pa3JIeTUTENbHBIM COI030M «WJIN» HE ObLIO0 3amiaToi. Takum 00pa3oM, CyJ caenall BhIBOJ O
TOM, YTO KBATM(DHUKAIUS ITOAMHUCAHHOE CTOPOHAMHU, UJIH COJIepKAIeecss B OOMEHE MIChbMaMu
WM TeJerpaMMaMi» OTHOCUTCS TOJBKO K OTAEIBHOMY apOUTpaKHOMY COTJIAIICHUIO (T.H.
“submission to arbitration”), HO He K apOUTpakKHON OrOBOPKE B JOroBOpe*. ANCIIISIHOHHAS
MHCTAHIUSA, K CJIOBY, TAKOW MOJIXO/1 HE OIICHWIIA, U MIPUIILJIA K BHIBOY, YTO TPEOOBAHHUE O MO~
MUCAaHUU CTOPOHAMU WJIM HAJIMYWU COTJIAIICHHS] B 0OOMEHE MUChbMaMU UJTU TeJIETpaMMaMu pac-
NPOCTPAHSETCS B PAaBHOW CTENIEHH HA apOUTPaKHYIO OTOBOPKY B JIOTOBOPE”.

EBponeiickasi KOHBEHIIUS

Tpu roga crycrsa aBropbl EBpOINENCKOM KOHBEHLIMU TOLUIA HECKOJIBKO JAJIBLIE U OIPEe-
JIWJIM B MI1. @) 1. 2 CT. 1, 4TO MMChMEHHYI0 (hopMy apOUTPaKHOTO COMIAILICHUST MOKHO TaKKe CUM-
TaTh COOMIOIEHHOM B CciTydae oOMeHa coOOIIEHUIMH 110 TeneTaiiiry. KpoMe Toro, ykazaHHOe 1oJIo-
KEHUE CMECIUATBHO MPETyCMOTPEIIO, YTO apOUTPAKHBIM COIIAIIIEHUEM SIBIISICTCS «8 OMHOULEHUSIX
MedHcAy 20Cy0apcmeamil, 8 KOmopvlx HU 0OUH U3 3aKOHO8 He mpedyem NUcCbMeHHOU dopmbl Ol
APOUMPANCHO20 CONAULEHUSL, — BCAKOE CO2NAUICHIUe, 3aKTIIOYEHHOE 8 (hopme, PA3PEUeHHOU JMUMU
3AKOHAMU.

[Tpu 5TOM CynieOHast MPaKTHUKA CBUACTENBCTBYET O HATMYUHU PA3HBIX TIOIX00B K TOIKOBAHUIO
naHHoM HOpMBI. Tak, Beiciimii 3eMenbHbIi ¢y baBapyu B 0JHOM Jiefie TOCYUTAI, UTO M. ) 1. 2 CT. 1
EBponelickoi KOHBEHIIUU «Q0ONycKaem yCHiHble apoOumpadxicHble CONauleHusl MoibKo 8 mom ciyuae,
ecnu 00e_3a0elcmeosantvle npasoeble CUCmeMbl NpedyCMampuéalom makylo 603MONCHOCHIb.
Heoocmamouno, umobvl monbko 3aKoH 00HOU CIOPOHbL WU NPUMEHUMbIU APOUMPANHCHBIL 3AKOH
cooeporcanu menee cmpoaue ghopmanvivle mpebosanusin®. B 1o sxe Bpems DenepaiibHbI BEPXOB-
HbIi ¢y ['epmannu’ u Beicimii 3emerbHbIi ¢y KénpHa® mpUHUMAITM BO BHUIMAHUE HAIIMOHATLHOES

4 Kahn Lucas Lancaster, Inc. v. Lark International Ltd., No. 95 CIV. 10506 (DLC), 24 February 1997
(S.D.N.Y. 1997).

5 Kahn Lucas Lancaster, Inc., Plaintiff-appellee, v. Lark International Ltd., Defendant-appellant, 186
F.3d 210, 29 July 1999 (2d Cir. 1999).

6 Exporter (Yugoslavia) v. Importer (Germany), Bayerisches Oberstes Landesgericht, 4Z Sch 16/02,
12 December 2002, in Vol. XXIX, Yearbook Commercial Arbitration, pp. 761-766 (Albert Jan van den Berg
ed., 2004).

7 Austrian seller v. German (F.R.) buyer, Bundesgerichtshof, 25 May 1970 in Vol. II, Yearbook Com-
mercial Arbitration, p. 236 (Pieter Sanders ed., 1977).

8 Seller v. Buyer, Court of Appeal of Cologne (Oberlandesgericht), 16 December 1992, in Vol. XXI,

Chamber of Arbitrators - Ne 03 (1) auBapp - urous 2023 7 .



NpaBoO roCyJapcTBa-yyacTHUKA JIMIIb OJTHOM U3 CTOPOH, YTO MPEJCTABISIET COO0M MEHee CTPOruit
CTaHJAPT.

ClieJlyeT OTMETHUTS, uTo, B oTIiure ot Hero-Mopkekoit koneHmmn, B EBporeiickoii KOHBEH-
IIUH y4dacTByeT Jmiib 31 rocymapcTBo (Bkirodas PecyOnmiky benmapych), B CBsI3H ¢ ueM e€ MMpakTH-
4eCKOe IIPUMEHEHUE BECbMa OTPAHUYEHO.

Tunosoi 3axkon IOHCUTPAJI

Hogelit Tan 3omonuy TpedoBaHks MMCbMEHHOM (POPMBbI apOUTPAKHOTO COIVIAIIEHNS O3HA-
MeHoBao npunsaTre Tunosoro 3akona FOHCHUTPAJT, BnocencTBum MIMITIEMEHTUPOBAHHOTO B TOM
YT UHOM cTerieH! B 118 FopucIuKITsX .

B cr. 7 Tunosoro 3akona FOHCHUTPAJI koHCcTarupyeTcs BO3MOKHOCTb COOMIOACHUS TIHCh-
MEHHOM (HOpMBI apOUTPAKHOTO COMIAIICHUS ITyTeM OOMEHa COOOIICHUSMHU € MCHOJIb30BAHHEM
HHBIX CPEJCTB CBSI3H, 00eCIIeYMBAIOIIHX 3aIMCh TAKOI'0 coryiameHust. J[aHHOE NOJIOKEHUE Tak-
K€ 3aKpEIIIET Y/KE CIOKHUBLIYIOCS K ToMY BpeMeHH (1985 I) pakTHKy 3aKIro4eH s apOUTpasKHBIX
CONIAILIEHUH ITyTEM OTCBUIKH K pa3HOI'0 pojia CTaHAAPTHBIM (popMaM 1 OOIIUM YCIOBHSIM, COZIEpKa-

UM apOUTPa’KHYIO OTOBOPKY.
TunoBoii 3akon FOHCUTPAJI (¢ m3menenusimu 2006 roga) m Pexomenpanusi
IOHCHUTPAJI

HecMmotpst Ha JOBOJBHO MPOrPECCUBHBIE 711 TOTO BPEMEHU IOJIOKEHUSI TUIOBOIO 3aKO-
Ha FOHCUTPAJL, Mup u 371eKTpOHHBIE CITOCOObI KOMMYHHUKAIIMKM PA3BUBAIMCH U BOSHUKAJIO BCE
OOJIBIIIE CIIOPOB, 7€ HEIOOPOCOBECTHBIE OTBETUMKH IMBITATIMCH UCIIOIB30BaTh CT. I1 HBIo—I7IopKCK0171
KOHBEHIIUH TSI OCTIApUBAHUS FOPUCAUKIIMU C OUYEBUIHO «TTAPTU3AHCKUMIY 1ieIsiMUA. K HECKOITbKUM
TaKuUM SIPKUM TIpuMepaM anesumpyeT U Toou Jlannay B ynomsiHyTOil Bbllle cTarhe. Tak, B aBrycre
1999 roza HOPBEKCKHI Cy/ IPH3HAT He coOTBeTCTBYroMIeH 11. 2 cT. Il Hpro-MopKeKoii KoHBEHIIH, a
CIIe/IOBATEIILHO, HEIEUCTBUTEIBHOM, apOUTPasKHYIO OTOBOPKY, COAEPIKaBIIIYIOCS B ITPOPopMe vap-
Tepa «JlPKeHKOH», Ha KOTOPYIO CTOPOHBI CAEAIH CChUIKY B I0roBope (hpaxroBanusi. CaMm JOroBop
ObLT 3aKJTFOYCH ITyTeM 0OMEHa JICKTPOHHBIMH TTUChMaMu ',

Kak BUIHO, KOHTpACT MEXITY peausiMi KOMMEPUYECKUX OTHOIICHUHN U apXauyHbIMU MOJIX0-
namu Hero-Fopkcekoit KoHBeHITHH ke B 1999 61T T0CTATOYHO OLTyTHMBIM U HPOSIBIISIICS HA MPAK-
tuke. CIeCTBUEM TOTO CTAJIM JBa BAKHBIX COOBITHS, Tipor3orieammx B 2006 roy.

Bo-niepBbix, 6bu1 00HOBIIeH Tunosoit 3akon FOHCUTPAJIL, npuyem ct. 7 Oblia U3JIOKEHA B
JBYX BApUAHTAX:

Bapuanm 1 cymecTBeHHO pacIIMpuil MepedeHb BOZMOXKHBIX CIIOCOOOB COOJIIOICHUS MMHCh-
MEHHOU (POPMBI ApOUTPAKHOTO COTTIAILICHHSI, BKJTFOYAS:

(uKcaIwIo conepykaHus COTIAIICHuUs B KAaKOW-T00 (hopme, HE3aBHCUMO OT TOTO, 3aKJTF0OUYEHO
T apOUTPaKHOE COTVIAIIICHUE WITH JIOTOBOP WIIM HET B YCTHOM (hpopMe, Ha OCHOBAHUM TIOBE/ICHUS
CTOPOH MJIM € IIOMOIIIBIO IPYTHX CPEJICTB,

VIOBJIETBOPEHUE TpeOOBaHUS O MUCbMEHHOM (hopMe apOUTPa)KHOTO  COIVIAIICHUS
AIIEKTPOHHBIM COOOIICHUEM.

Bapuanm 2 B npuHIMIIE UCKITFOYMIT HEOOXOIUMOCTD COOTIONICHNSI TUCbMEHHON (POPMBI KaK
YCJIOBHE JIEHCTBUTENTLHOCTH apOUTPAKHOTO COIVIAIIICHUSL.

Yearbook Commercial Arbitration, pp. 535-541 (Albert Jan van den Berg ed., 1996).
9 C undopmanueii o cratyce TunoBoro 3akona KOHCUTPAJI M0kHO 03HAKOMUTBCS TIO CIEAYIOLICH

cchUIKe: https://uncitral.un.org/en/texts/arbitration/modellaw/commercial_arbitration/status
10 Cwm. cHocky 2, pp. 34-42.
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Bo-BropbIx, 4TO, Ha Halll B3I, SIBJIsieTCs eé Oosee BaKHbIM, ObU1a npuHsiTa Pexomenna-
st KOHCUTPAJIL coracHo koTtopoii: 1) mepedeHs crioco0oB coOImoneHus] TMCbMEHHOM (HDOpMBI,
cozieprkanumiics B 1. 2 cT. I, 1omKeH TOKOBAaThCs KaK Heucuepnulearowjuil, U 2) peskuM «Hauoosee
OarompusATHOTO PETYIMPOBAHUSD), 3aKpEIUIeHHBIN B 11. 1 cT. VI, pacnpocTpansercs He TONBKO Ha
apOUTpaKHBIE PEIICHNS, HO ¥ Ha apOUTPAKHBIC CO2NAULEHUSL.

TTocKoIbKy BHeceHHe u3MeHernit B Hpro-FopkeKyio KoHBEHIMIO (HarpuMep, B (hopme TIpo-
TOKOJIA) B JIOKTPUHE KaTeropuyecKy He MOIEPKUBATIOCH, B KAYECTBE OJHOTO M3 BO3SMOXKHBIX pe-
LIEHUI Npe/yIaranoch NPUHATHE IeKIapayy Win peoionuu ['enepansHoit Accambien OOH wmm
IOHCUTPAJL, co cChUIKOM B Ka4eCTBE OCHOBAHMS HA BO3MOXKHOCTb ayTEHTHMYHOIO TOJIKOBAHUS
MEX]TyHapOIHBIX IOTOBOPOB, YCTAHOBJIEHHOM 1. @) 1. 3 CT. 31 BeHckol KOHBEHIIMU O MpaBe MEX-
JyHApOIHBIX J0roBopoB!'. HeymMBHUTEEHO, UTO B KOHEYHOM UTOT'E IAHHOE MPEIJIOKESHUE MaTepua-
JIM30BAJIOCH, BE/Ib IAHHBIM HHCTPYMEHT TOJIKOBAHUSI IEHCTBUTEIBHO SBISIETCS THOKUM U, B OTJIMYKE
OT NMPUHATHS NPOTOKoNa K Hero-HMOpKCcKoi KOHBEHIMH, HE MPUUHHSET (CePbesHbLLL — 1 GOIMONCHO
Henonpasumplil — yuiepb HblHeuHell CUCIeMe MEXCOYHAPOOH020 apoumpaican'?.

3axon 0o MAC

[TpumennTennpHO K Oenopycckomy lex arbitri, B cT. 11 3akona 0 MAC conepkutcst (popMyIu-
POBKa, IpakTuiecku uaeHTnyaHas ct. 7 TunoBoro 3akoHa FOHCUTPAJI 6e3 n3meHeHui, MpUHSITHIX
B 2006 romy, 4uTO, IMojlaracM, CBHJICTEIILCTBYET O IMPEAMOYTCHUH OTECUYSCTBEHHBIM 3aKOHOATENIEM
KOHCEpPBaTUBHOIO TMOJIXO0/a ¥ MPUMEHEHHUH K apOUTPaKHOMY COIVIAIICHUIO HOPM MaTepHaAIbLHOTO
npasa Pecniyomuku benapycs (npesxe Bcero I'K) Tonbko «c yuemom e2o cneyuguru u 6 moti yacmu,
8 KOMOPOU COOMEEMCmeYiouilie 60NnpoChl He ype2yuposanvl 8 3akone 0 MACYH".

B To ke Bpemst moceHsIs MPAaKTHKA MTOKA3hIBACT, YTO BO3MOXKEH U MHOM, Ooee Tpo-apOu-
TPaKHBIN MOIXOA K TONMKOoBaHUIO 3akoHa 0 MAC U oreHke COOMOIeHHs MMCbMEHHOM (hOPMBI ap-
OUTpaKHOTO comarieHus. [IporumocTpupyeM 3To Ha IIpUMEPEe OTHOTO U3 JesT MeKTyHapOTHOTO
apoutpaxkHoro cyaa nmpu ben TTII1, B xone paccMoTpeHHst KOTOPOTo ObLT pa3pelieH BOMPOC O COONHO-
JIEHUH MMCbMEHHOK (POpMBI apOUTPAKHOTO COIVIAILIEHHS B CIIEAYIOLLEH, BECbMa paclpOCTpaHEHHON
B COBPEMEHHBIX PEATUSIX CUTYallHH.

Curyanus

[IpeaMeToM IOPUCAUKIIMOHHOTO CIIOpa CTAIO0 apOMTPAXKHOE COTVIAIIICHUE MEXKTY Pe3nICH-
tom [IBT (Mcren) u nHOCTpaHHBIM 3aKka3yukoM (OTBETYMK) B BUjIE apOUTPaKHONW OTOBOPKU B
THUIOBBIX YcIoBusx okazanus ycnyr (Terms of Service), pasMenieHHbIX Ha caiite McTia, cormacue ¢
KOTOPBIMH BBIPKEHO OTBETUMKOM TIPY PETUCTPAITUM YUSTHOW 3AITUCH U CO3IaHHMH JIMIHOTO KaOH-
Heta Ha MHTepHeT-mmaTdopme myTeM KITMKa | Tiepexosia o COOTBETCTBYIOIICH TUTIEPCCHUTKE.

IMo3unusa Uctua

Hcrern B 060CHOBaHUE NEHCTBUTETHHOCTH apOUTPAKHOTO COTTIAIICHHUS COCIIANICS Ha 1. 3 CT.

404, 1. 3 c1. 408 'K u. 4 n. 21 ITonoxkenus o I1BT, no3Bossitoriyie cuutars MPOCTYI0 MMChbMEHHYI0

(¢opmy caesiku, B TOM YUCIIE BHEIIHEAKOHOMUYECKOM, COBEPIIAEMON ¢ ydacTueM pesuaeHra [1BT,
COOIOICHHOM, SCIIH:

. [PEUIOKEHUE 3AKIFOYUTh JIOTOBOP, B TOM YHKCJIE B BUJE MTPOrPAMMHO-

I'0 KOJia, SIEKTPOHHOTO MJIM MHOTO COOOIIEHHMS, CICTAHHOTO C UCTIONB30BAaHUEM DJICK-

11 Cwm. crocky 2, p. 80.

12 Cwm. cHocky 2, p. 65.

13 MesxyHapoaHbI KoMMepUeckuid apouTpaxk: mocodue / A. V. AnuieHko [ ap.] ; mox pe.
V. Xennbmanna, C. A. banamenxko, T. B. CeicyeBa. -Munck: 1U3a. uentp bI'Y, 2017. — C. 69.
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TPOHHOM MJIM MHOW CBS3U, MHMDOPMAIMOHHBIX CUCTEM WM MH(MOPMAIIMOHHBIX CETEH
(BKJIFOUAS ITYOIMYHYIO 0hepTy, IMOIL30BaTEILCKOE COMIAIICHUE, OOIIME YCIOBUS CO-
TPYIHUYECTBA U MHBIC JIOKYMEHTEI (MH(bOpMAIIHs ), IPOrPaMMHBINA KOJI, Pa3MEIICHHBIE
B OTKPBITOM JOCTYIE B NIOOAJIbHON KOMIIBIOTEPHOU ceTH MIHTEpHET, coeprKaIue Cy-
IIIECTBEHHBIE YCIIOBUS JOTOBOPa M IIPSUIOKESHHE 3aKIIOYNTH JOTOBOP HAa YKAa3aHHBIX

YCJIOBUAX C J'IIO6BIM, KTO OT30BCTCA, HE3ABUCUMO OT HAJTHINSA B TAKUX JIOKYMEHTAX
jHHg}OQMa!!I/H/I[ IOAITMCH, 3JICKT QOHHOI‘/’I !!HSI)[}OBOﬁ HOJIHUCH ),

= IPUHITO IIYTEM COBEPILIEHUS JIMIIOM, MOJYYUBIIMM OQEPTY. B CPOK,
YCTAHOBJICHHBIN IS €€ aKIENTA, JICHCTBUNA IO BBIIOJIHEHUIO YKA3aHHBIX B HEM YCIIO-
BHI1 IOTOBOpA (OTrPy3Ka TOBAPOB, PEAOCTABIEHUE YCIVT, BLITOJIHEHUE PA0OT, yILIara
COOTBETCTBYIOIIEH CYMMBI U T.J.) WJIM MHBIM CIIOCOOOM, YCTAHOBIEHHBIM aKTaMU 3a-
KOHOJIATEIILCTBA MU IIPEUIOKEHUEM 3aKIIFOUHTh JJOTOBOD, HE3aBUCUMO OT HAJIMYHS B
TAKOM IIPESUIOKEHNH TTOJIIMUCH, B TOM YHCIIC MICKTPOHHON ITM(MPOBOM HOJITHUCH, €CIIN
00CTOSITEILCTBA 3AKIFOYEHHST JIOTOBOPA ITO3BOJISIOT ONPECINTh, YTO OHO MCXOIUT OT
CTOPOHBI 10 JIOTOBODY.

Io3unusa OTBeTYNKA

OTBeTunK, IpU3HaABas CYIIECTBOBAHKE MPOTPECCUBHOIO MPO-apOUTPANKHOTO TOIXO/A,
orpaxkeHHOro B TunoBom 3akoHe FOHCUTPAIJI ¢ uzmenenusamu 2006 roga u peaan30BaHHOTO
BO MHOTHUX 3apyO€KHBIX IOPUCIUKIIMIX, TEM HE MEHEE Orurpascs Ha OyKBaJbHOE TOJKOBAaHUE
cT. 11 3akona 0 MAC u 3a4BuUJI O CHEAYIOILIEM.

Bo-nepBpix, apOuTpaxxHO€ COIIAlIEHUE HEACHCTBUTENIHHO BBUAY HECOOIIONCHUS
nucbMeHHOU (hopmbl. DopmarbHas ACHCTBUTEIHLHOCTh apOUTPAKHOTO COTIIAMICHUS JTOJDKHA
OLICHHBATBCS UCKIIOUHTEIBHO ¢ Touku 3penus cr. 11 Hpro-Mopkckoit kouBenuun u cr. 11 3a-
koHa 0 MAC, coxpepxaiieil 3akpbIThlii MepedeHb CIMOCOO0B 3aKIIOYEHUS apOUTPaKHOTO
COMIalIeHusl B MUCbMEHHOUN (hopMme. YKazaHHbIE HOPMbI HE MO3BOJISIOT TOBOPUTH O COOIIO-
JIEHUU TUCbMEHHON (OpMBI apOUTPa)KHOTO COIVIAIICHHWS B Cydae akienrta myOJuyHOU
odepTrl B cetu UHTEpHET, coepkaliiel apOuTpakHy OTOBOPKY, IOCPEJICTBOM COBEPILICHUS
KOHKJIIOJICHTHBIX JEHCTBHM, BKJIIOYAsi NEPEXOJI IO TUIEPCCHUIKE.

Bo-Bropsix, Hopmbl [ K 1 [Tonoxenuns o IIBT He npumeHnMBbI, TOCKOIBKY OHU PETYIIH-
PYIOT UCKITIOUUTENILHO MaTepraibHbIE PABOOTHOLIEHUS, B TO BpeMsl Kak apOUTpaKHOE COTIIa-
IICHHE SBIIIETCS 0COOBIM Sui generis COTIAIEHUEM, CO3/IAIOIIUM IPOIIECCYyabHbIE MpaBa U
obs3aHHOCTH. B moarBepkaenue nanHoro tezuca Oteeruuk cocnaics Ha 4. 2 1. 3 [TITBXC Ne
34, noquepKHyBIlIEe UMEHHO IPOLIECCYaTbHBIM XapaKTep apOUTPAKHOTO COIIAIECHUS.

B kauectBe anbrepHaTUBHOrO apryMeHta OTBETUYMK 3asBUJI, UTO JIaK€ B CIIy4ae IO-
teHunaabHOoro npuMeHenuss 'K u Ilonoxenust o IIBT, manHble akThl HE MOTYT OTMEHSTH
WIM U3MEHSTh CIelragbHble TPeOOBaHUS K MUCbMEHHOU (hopMme apOUTpakHOTrO corlialle-
HYSI, IMIIEPAaTHBHO copmyiupoBannbie B cT. I Helo-HMopkckoii konBenmu u ct. 11 3ako-
Ha 0 MAC. B noarsepxkaenue nanHoro tezuca OrBeruuk cocnancsd Ha 4. 3 . 1 ct. 161 T'K
n 4.2 . 2 ct. 404 T'K, comnacHo KOTOPBIM «/8] cyuasx, npedycmMompeHHbIX 3aKOH00amens-
HBIMU aKmMamu, 0ONYCKArOmcsi MoabKo onpeoeienHvle UMU CnocoObl 3aKII0YeHUs. 002080pa 8
NpOCMOol NUCbMEHHOU opme).

Mo3unusa MAC npu beaTIIII

Omnpenenenue cocrara apoutpaxka u nocranosnenue [pesuanyma MAC nipu benTTIIT
KOHCTaTUPOBAJIH CJIEIYIOIIEE.
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Bo-niepBbix, Hblo-Mopkckas KOHBEHIMS OTJaeT Oe3yCIOBHEIA MPUOPHTET HOPMaM
lex arbitri B onipefieieHUN JEUCTBUTEIBHOCTA apOUTPAXKHOTO corialieHus no Gopme u co-
nepxanuto. B cuny 1. 1 ct. VII HLIO—ﬁOpKCKOﬁ KOHBEHIINH, a TAKXKE C yueToM PexomeHnarum
KOHCUTPAJI, npumenenue k dhopme apoutpakroro cornamenus HopM [lonoxenus o [1BT,
MPEBABIAIONINX MEHbIIIe (hOpMaTbHBIX TPEOOBAaHUI K 3aKJIFOUAEMBIM CHEIIKaM, 4eM 3aKOH O
MAC, He TOJBKO COOTBETCTBYET 3aKOHOAATENLCTBY Pecnybnuku benapych, HO U coueTaeTcs
C_COBPEMEHHBIMHU TEHACHIIMSAMU PA3BUTUS MEXKIYHAPOAHOTO KOMMEPYECKOTO apOuTpaxa.
TakuMm 00pazoM, 1151 OLEHKH COOMIOIEHUs TUCbMEHHON (POpMBI apOUTPaKHOTO COIVIAILIEHUS
MOJIJIE’KAT MPUMEHEHUIO MOJI0KEHUSI O MUCbMEHHOM (hopMe CHENOK, 3aKpEIICHHbIE HOpMaMu
MIPUMEHUMOT0 MaTepuanbHOro npasa Pecnyonuku benapychs.

Bo-Bropsix, ykazanssie B cT. 11 3akona 0 MAC crmoco0bl 3aKTH0YeHUST apOUTPaKHOTO
COTJIALIEHUS SBJISIOTCS YACTHBIMU CIY4YasiMU COOTIOIEHUS TUCbMEHHON (hOPMBI apOUTPAKHO-
ro comtamnieHusi, CooTBeTCTBeHHO 4. 3 1. 1 ¢T. 161 'K n u. 2 . 2 ct. 404 T'K He npuMeHUMBL.
Hopwmsl 1. 21 TTonoxenus o IIBT, B cBoto ouepe/ib, MPUMEHUMBI K apOUTPaKHOMY COIvIallie-
HUIO U Pa3BUBAIOT TPeOOBAHUE O MUCbMEHHOU (popMe, MpebABIsIeMOe K apOUTPaKHOMY CO-
rameHuro 4. 2 ct. 11 3akona o MAC.

Pe3rome

bezycnosno, nogxonq MAC npu benTIIII siBnsieTcst mporpecCUBHBIM U BCEIIAET, CPEAU
IpOYero, HaJACKIy Ha «Ipo-apOUTpakHOE» Oyayliee OTEUeCTBEHHOTO 3aKOHOJATENIbCTBA O
MEXIYHAPOJIHOM KOMMEPUECKOM apOuTpaxke. B To jxe Bpemsi, yUuThIBasi €ro KOHCEPBATUBHOE
HACTOILIEE, TPEICTABIAECTCS KPUTUUECKH BAXKHOM, HO MOKAa OCTA€TCsl HESACHOM MO3ULHUA 110
JAaHHOMY BOIIPOCY 3KOHOMHYECKHUX Ccy10B PecryOnuku benapycs.

B curyanuu, xorna npuMeHEHHE MPOTPECCUBHBIX MOJOKEHH MaTepuajgbHOrO IpaBa
Pecny6nuku benapych k coOM0ASHUIO IPOCTOM MUCbMEHHOUM (DOPMBI CACIIKH, HAITPaBICHHBIX
Ha CTUMYJIUPOBAHUE PA3BUTHS LIU(PPOBON SIKOHOMHUKH, BCTYIAET B MOTEHIIUATbHBIN KOHQIUKT
¢ GykBanbHBIMH (popMyaupoBkamu 11. 2 cT. I Helo-HMopkckoii KoHBeHIMN 1 HOpM lex arbi-
tri, IOTUYHBIM U HAJIEKHBIM HHCTPYMEHTOM yCTPAHEHHMSI ITOW MPAaBOBOM HEONPENEIECHHOCTH
npencrasnsercs oonoBneHue 3akona 0 MAC u ero agantanus K COBpEMEHHBIM peaTisiM (-
POBU3AIIMHU JIETTOBOTO 000pOTa.
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OBBbEAMHEHUE AEJ U MHOXECTBEHHOCTbH KOHTPAKTOB B
APBUTPAKXHOM PA3BUPATEJIbLCTBE

Basepus [Ay6emko,

topucm  apoumpadsicruou npakmuxku HMOOO «Copaiinen u
napmuepwry, Stockholm University International Commercial
Arbitration Law Program (LL.M)

Bbopuc Kpyriukos,

NOMOWHUK  topucma apoumpadicnou npaxmuxuy HOOO
«Copaunen u napmuepuly

B pasButHe cTaTthu 0 TPETHUX JIMIIAX'* pACCMOTPUM HE MEHEE aKTYaJbHYIO B MEXKIY-
HApOJHOM apOUTpaxe TeMy — 00beIMHEHUE JIe]T 1 MHOXKECTBEHHOCTh KOHTpakToB. OT TOTO,
KaK B KOHKPETHOM pPEIJIaMEHTE U Ha MPAKTHKE Pa3peliaeTcs BOMPOC 0ObETUHEHUs 1N WU
MO/IaYM UCKA U3 HECKOJIbKUX KOHTPAKTOB, MOXKET 3aBUCETh Y(PPEKTUBHOCTh U Kaue€CTBO apOu-
TPaXHOTO MpolLecca.

Curyaruu moryT ObITh pa3Hbie. Harmpumep, Mmexay ¢upmoit «Ay» (dbpangaitzep, CIIIA)
1 OO0 «b» (cyo-ppanuaitzep, Manaiizusi) 3aKI04YEH JIOTOBOP r'eHEePaJTbHOTO IIPOU3BOICTBEH-
Horo ¢panuaiizuara (master-franchising). B coorBeTcTBum ¢ moroBopoM upma «Ax» 00s-
3yertcs, inter alia, noctaButh onpeneiaeHHoe cbipbe OO0 «by, a mocnenHuil yxe B paMKax
OTpeJIeNICHHON B JIOTOBOpE Tepputopun (Masaii3un) nmocTaBuTh JaHHOE ChIPhe CBOMM MHO-
TOYHCIIEHHBIM CyO-(paHyYaii3u 1O 10roBOpaM CcyO-(ppaHyaii3uHra, MepeaB UM TEXHOJIOTHIO
IIPOU3BOJICTBA.

MoxeT BO3HUKHYTh «CJIOKHBIN CIIOP», KOTJIAa KKl CyO-ppaHuai3u MOJaeT OTAEb-
HBIM HUCK MPOTHUB CyO-(ppaHuaiizepa o, Hanmpumep, B3bickaHuu posnTu. CyO-ppanuaiizep, B
CBOIO OYEpE/lb, OJAET COOTBETCTBYIOIIMI UCK K (hpaHyaii3epy Mo MepBOHAYaILHOMY JI0TOBO-
py TeHepalibHOTO (hpaHyali3uHTa O B3bICKAHUH YOBITKOB. B TaHHOM ciiydae, eciii MpUMEeHUMOe
MPaBo U apOUTpakHbIE COMIAIIICHUS TI0 JIOTOBOPY I'eHEepaIbHOrO (ppaHuaif3uHra u Joropopam
cyO-¢panyaii3uaTa OyIyT COBMAAaTh, TO, BO-TIEPBHIX, B MEAX 3PPEKTUBHOCTH MpoOIiecca, a
BO-BTOPBIX, BO N30€KaHNE KOHPIUKTYIONUX apOUTPAKHBIX PEIICHUH, TOTUYHBIM MPEICTAB-

14 Hy6emko B., Kpyrimukos b. Tpetbu nuia B apoutpaskHom pa3ouparenscree / Chamber of
Arbitrators. —2022. — Ne 02. — C. 37 — 43.
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nsieTcs 00ObeUHEHHUE JIeNl B €IMHOE MPOU3BOJICTBO, U3BECTHOE B MHOCTPAHHOM JOKTpUHE U
MpaKkTUKe MoJl TepMUHOM consolidation.

Opnako B oTHOowEeHUHU consolidation U paccMOTpEeHHs! CIIOPOB, BBITEKAIOIIUX M3 MHO-
’KECTBEHHBIX KOHTpakTOB (multiple contracts), nMeroTcst cBou HIOAHCHI. Bo-miepBBIX, TPOCTO
TaK 0OBEIUHUTH JIBa U 00JIee JIeJT, UJTU JK€ COCTMHUTD TPeOOBaHMUS U3 Pa3HBIX KOHTPAKTOB, HE-
BO3MOXKHO M HE BCer/ia 1enecoo0pasHo. JJist 3Toro A0mKHBI ObITH OMpeIeICHHbIE OCHOBAHUS,
HanpuMep, B3aMMOCBSI3aHHOCTb CIIOPOB MJIU JOTOBOPOB. BO-BTOPBIX, TaHHBIE MEXaHU3MBI MO-
T'YT TOBJIEYb 3a COOOM ydacTue B apOUTPaKHOM pa3OUpaTenbCTBE TPEThUX JIHII, CBI3aHHBIX
pa3HbIMH apOUTPAKHBIMU COTIAIIEHUSIMH U, CTPOTO TOBOPSI, HE TABABIIUX MPSIMOTO COTTIACHS
Ha pacCMOTPEHHE CIOpa B paMKax 00bEAUHEHHOTO JIEa.

B nacrosieii crarbe Mbl pAaCCMOTPUM PETYITHMPOBAaHUE U ITPaKTUKY consolidation u mul-
tiple contracts B Pecriyonuke benapycs, a Tak:ke oOpaTumcst K mpuMepaM U3 UHBIX IOPUCIUK-
Ui, 4TOOBI MACHTU(DUIIMPOBATh best practices («IydIlne MPaKTUKK»), KOTOPbIE BO3ZMOMKHO
Y4ECThb B OT€YECTBEHHOM apOUTpake.

OcCHOBHBIE TEPMUHBI, UCTIOIB3YEMbIE B HACTOAIICH CTAaThe, CACAYIOIIHE:

Consolidation — neficTBue wiu nporecc 0ObeAMHEHUS B OAHO JIEJI0 HECKOJIBKUX YKe
MHUIIMAPOBAHHBIX apOUTPAXKHBIX Pa30UpPaTeIbCTB.

Multiple contracts — cutyaius, npyu KOTOpOl OCHOBaHHKE MOAABAEMOT0 MCKa COCTAaBIJIS-
I0T JiBa 1 00Jiee pa3HbIX IOTOBOPOB.

skksk

PerynupoBanue u npaktuka B Pecnyosuke besnapycs

3akon Pecniybnuku benapych «O MexayHaApOIHOM apOUTPAKHOM (TPETEUCKOM) CYIe»
(3akoH) HEe comepxkuT perynupoBaHus consolidation m multiple contracts. Bkirouenue mo-
TOOHBIX TOJOKECHUH B IIEJIOM HE XapaKTEPHO I HAIIMOHAJILHBIX 3aKOHOB 00 apOuTpake'.

15 [locnennue, onHaKo, MOTYT COJIEpKATh MOJI0KEHHUS O TaK Ha3bIBaeMoM «court-ordered con-
solidation» B paMKax KOTOPOT0 rOCYJapCTBEHHBIH CyJl IO X0/1aTaiiCTBY OAHOM U3 CTOPOH MOXKET MpHU
COOJIIOJICHUH OTIPEJICIEHHBIX YCIOBHM 00beIMHUTH apOUTpaKHbIE pa30upaTenbCcTBa B OJHO MPOU3BOJICTBO.
Jlannas ¢popma consolidation He BXOJUT B IpeAMET HACTOSIIUI CTaThbH, IPUBEIEM JIHUIIL HECKOJIBKO
MPUMEPOB JJIS1 HATJITHOCTH.

Cratbst 1046 I"pask1aHCKOTO MpolieccyanbHoro koaekca Hunepnannos: «Eciu apoumpasicroe
pazbupamenbcmeo ObLIO HAYAMO 6 apoumpasxcHom cyoe 8 Hudepnanoax 6 omnoulenuu npeomema,
CBA3AHHO20 C NPEOMEMOM apOUMpaANCHO20 pa3dupamenbCmed, Hauamozo 8 Opy2om apoumpaicHom cyoe 8
Huoepnanoax, nobas uz cmopomn modxcem, eciu CmopoHvl He 002080PUNUCH 00 UHOM, 00PAMUMbCA K CYObe
Oxpyoicnozco cyoa 8 Amcmepoame, 8e0arouum 80 8pemMernblx Mepax cyoeonou sauwumsi (Provisional Relief
Judge). 00 M3nanuu nprkasa 00 00bETMHEHUU Pa30UPATEILCTBA. ),

Cratbs 2 'onkonrckoro Ilocranosnenust O6 Apoutpaxke (The Hong Kong Arbitration Ordinance): «(1)
Ecnu B cBs3u ¢ AByMs min 6osiee apOUTpaskHbIMU pazouparenbcrBamMu CyJ cuUTaeT —

(a) uTo o0t Borpoc npaBa Wi (pakTa BO3HUKAET B 000OUX WM BO BCEX U3 HUX;

(b) uto npaBa Ha cyeOHYIO 3alUTY, 3asBJICHHbIE B X0/I€ TAKOTO apOUTPaKHOTO pa30UpaTebCTBA, OTHOCAT-
Csl K OJTHOM M TOM e CHENKE UM CEPUU COENOK UNU GbIMEKAOM U3 HUX, UTU

(c) uto mo 1000 APYTroii MPUUKHE JKEeJIATeTbHO U3/1aTh IPUKa3 B COOTBETCTBUU C HACTOSILUM Pa3eiioM,
Cy0 mooxcem no 3aa61eHUI0 11000U CMOPOHbL 8 IMOM APOUMPAACHOM pa3oupamenbCmse -

(d) u3pate mOCTaHOBIEHHUE B OTHOIIEHUH TAKOTO apOUTPaKHOTO Pa30upaTesIbCTBa O -

(1) ero 0ObETMHEHUH HA TAKUX YCIOBUAX, KOTOPBIE OH CUYMTAET CIPaBeIMBBIMU; UIH

(1) mapaniesIbHOM WM MOCIEe0BAaTeIbHOM PAaCCMOTPEHUH; WU

() 0 IpPUOCTAaHOBIEHUH JIOOOTO U3 ATUX APOUTPAKHBIX Pa30UPATENBCTB 10 BHIHECEHHS PELICHHS 10 JT000-
My JpyroMy U3 HUX»
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http://www.dutchcivillaw.com/legislation/civilprocedure044.htm
https://www.hkiac.org/sites/default/files/ck_filebrowser/PDF/arbitration/2.b.%20HK%20Arbitration%20Ordinance.pdf

OpHako MOCKOJIbKY Mepeiada cropa Ha paCCMOTPEHHE COITIaCHO apOUTPA)KHOMY PEIIaMEHTY,
coJiepKalieMy COOTBETCTBYIOIIUE MoJokeHus o consolidation u multiple contracts, siBnsieTcs
OJTHMM M3 MEXaHU3MOB BBIPAKCHHSI CTOPOHAMHM BOJIM HA KOMITETCHIIHIO apOUTPOB'® Ha coBep-
IIICHUE TAKUX JIEHCTBUA, MBI CYUTAEM HEOOXOJUMBIM MPOAHATM3UPOBATH TTOJIOKEHUS PeTiia-
MEHTOB Pa3JINYHBIX ApOUTPAKHBIX HHCTUTYTOB U COOTBETCTBYIOIIYIO MPAKTUKY 110 consolida-
tion u multiple contracts.

Pernament MAC npu benTTIIT ve gomyckaeT oObeAUHEHUSI CLIOPOB U3 MHOXKECTBEH-
HbIX KOHTpakToB. Tak, ctatks 21 PernmameHnrta omnpenensiet, uto: «B cnyyae npedvsasienus
UCKOBbIX Mpebo8aHull, B03HUKWUX U3 PASHBIX 002080p06, Kadcooe makoe mpebosanue
O0JIHCHO ObIMb OPOPMIIEHO CAMOCMOAMENbHBIM UCKOBbIM 3AABIEHUEM C ONIAMOU KAHCO020 U3
HUX apoumpasicuvim coopom». Takum 00pa3om, Takoe polieccyanbHOe sIBJIieHUE, Kak multiple
contracts, olHO3HauHO HegonycTumo cortacHo Permamenty MAC nipu benTIIIT.

OtHocurenbHOo consolidation Permament MAC npu benTIIII e comepkut perysu-
poBanusi. Onnako eciu oOparuthes K IloctanoBnenuto Ilpesununyma MAC npu benTIIIT
ot 20.07.2018 Ne 4 «O pa3psicHEHNH OTAENIBHBIX MONoXkeHn Permamenta MexyHapoaHo-
ro apoutpaxksaoro cyna npu benTIIII», To MOXXKHO yBHIIETh, YTO BO3MOKHOCTH consolidation
OTrpaHU4eHa, MOCKOJIbKY MYyHKT 1 qanHoro [locTaHOBIEHUS yCTAHABIMBAECT, UTO «He MOJIbKO 8
OOHOM UCKOBOM 3A58]IeHUU He MO2Yym OblmMb COeOUHEHbl MPeOO0BAHUSL U3 PA3HBIX 002080P08, U
no MpedoBaAHUAM U3 PAZTUYHBIX 002080PO8 QOAHCHDLL OblMb B8030VHCOECHBL CAMOCMOAMENbHbLE
oena, HO U cOCmaAg cyo0d o YKA3AHHbIM 0ellaM HOCNe 8030VHCOeHUs OMOENbHbIX Oell He 6npase
UX 00be0uHAmMb 8 00HO NPOU3BOOCHIBO) .

Taxum o6pazom, consolidation o cmeicity Permamenta MAC mipu ben TTII I, Teopetnye-
CKU MOYKET UMETh MECTO TOJIBKO €CJTU PeUb UAET 00 00bETMHEHUN CTIOPOB U3 OJTHOTO KOHTPAK-
ta. [Ipaktuka MAC npu benTIIII cooTBeTCTBYET JaHHOMY TOHUMAHHUIO.

Hampuwmep, Pemienne MAC nipu beaTIIII ot 01.07.2014 (neno Ne 1313/71-13). B atom
nene akiuoHnepHoe oomiectBo «Ay (Pecnyonuka benapycs) ooparunocs B MAC npu benTTIIT
C MCKOBBIM 3asIBJICHHEM O B3bICKAHHMM CYMMbI OCHOBHOI'O JIOJITa U HEYCTONKM ¢ 0OOIEeCTBA C
OrpaHUYECHHON OTBETCTBEHHOCTHIO «B» (JIuToBCckas PecnyOnuka).

B cyne6HoM 3acenanuu mpeICTaBUTENTM OTBETYMKA 3aBIIIN O HATMYUHU Ha PACCMOTPECHHUH
MAC npu benTIIII apyrux nena Mexy TEMH K€ CTOPOHAMU: OJTHOTO, IPEAMETOM KOTOPOTO
SBJISIETCSI TOCTaBKA TPAKTOPOB 110 MHOMY KOHTPAKTY MEK/Iy STUMHU K€ CTOPOHAMMU, U BTOPOTO,
Kacarolerocss HeoOOCHOBAHHOIO, 10 MHEHHUIO OTBETYMKA, OTKAa3a HCTIA OT HCIOJHEHMS
areHTCKOr0 COTJIAIICHUS], 3aKIIOUYEHHOrO0 C OTBETUYUKOM. C yuyeTOM 3TOr0 OTBETYHUK 3asiBUJ
Xodamaticmeo 00 06vedunenuu 6cex 0el 8 00HO npoussodcmeo. JlaHHOe XoaaTalCcTBO COCTa-
BOM Cy/1a ObUIO OTKJIOHEHO B CBSA3M C TEM, YTO OTBETUYMK HE MTPEICTABIII HAUICKAIIUX TOKA3a-
TEJILCTB, YTO YKa3aHHbIE TPEOOBAHUS YK€ 3asBJICHBI B CY/I€ U, YTO OHU CBSA3aHBI MEXKIY COOOM,
B TOM YHCJI€, 10 OCHOBAHMSIM BO3HUKHOBEHUS W/WIJIH JIOKA3aTeIbCTBAM.

Pemenne MAC npu benTIIIT ot 02.02.1998 (neno Ne 108/34-97). B stom nene ot
¢upmbl «A» (Mpnanausi) moCcTynwiIo JiBa MCKOBBIX 3asiBiieHUs K coBxo3y «by» (Pecmy0Onu-
ka benapycs), Mo koTopbIM ObUTHM BO30YKJEHHI JiBa Jena. B cBsi3u ¢ Tem, YTO 3THU 3asBJICHUS

16 Chapter 3: The Possibility of Bringing Together in One Single Proceeding all the Parties Who Have
Participated in the Performance of One Economic Transaction Through Interrelated Contracts; in Bernard
Hanotiau , Complex Arbitrations: Multi-party, Multicontract, Multi-issue - A comparative Study (Second
Edition), International Arbitration Law Library, Volume 14 (© Kluwer Law International; Kluwer Law
International 2020) pp. 197 - 310); Smith, Gordon. ‘Comparative Analysis of Joinder and Consolidation
Provisions Under Leading Arbitral Rules’. Journal of International Arbitration 35, no. 2 (2018): 173-202.
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Kacalluch JBYX MOCTaBOK KO 0OHOMY KOHMpAKmy, B IEPBOM CyJIeOHOM 3acelaHuu oba nerna
ObLIU 00BbEedUHEHbl 8 00HO NPOU3BOOCHIBO.

Ha nam B3misia, takas ocodennocts Permamenta MAC npu benTIIII cnabo cnoco0-
CTBYET NpUHIUIY 3()PEeKTUBHOCTH apOUTPAKHOTO Pa3dUpaTEeNbCTBA U MPOIECCYaTbHON KO-
HomuH. Kak rmokaspiBaeT MpaKkTHKa, TPU HAJTUIUH IO CYTH OJJTHOPOIHBIX TPeOOBaHUI B paMKax
CXOXKHUX, €CIIM HE UJCHTUYHBIX KOMMEPUYECKHX OTHOIIEHUN CTOPOH, HAIPUMEP, O MOCTABKE,
NPUXOJUTCS TOJaBaTh JIBa U 00Jiee UCKOBBIX 3asBJICHUMN, OTACIIBHO 3asBIATh B KaXKIOM pa3-
OupaTenbCTBE peNIEeBAHTHBIE XOJaTaliCTBa, a COCTABY Cy/a, CIEeI0BATEIbHO, IO HECKOJIBKY pa3
paccMarpuBaTh U COOTBETCTBYIOIIMM OOpa3OM pearupoBaTh Ha MJIEHTHYHBIC XOAaTalCTBa.
KoHpmUKTYOmMUX penieHnii B 3TUX CIydasx MOXKHO IOIBITaThCs M30€XKaTh, €CITM COCTABHI
apOuTpaxa B TaKMX pa30oMpaTeIbCTBAX WACHTUYHBI, OJHAKO B PeriaMenTe oTCyTCTBYIOT IO-
JIOKEHUS1, KOTOPBIE OBl ATO TAPaHTUPOBAJIH.

PernamenT MAC «Ilanara apoutpoB npu Coro3e I0pUCTOB» B OTHOLIEHUH consolida-
tion monokeHUi He copepkuT. Ha Ham B3I, HaHHOE OOCTOSTENBCTBO OOBSICHICTCS TEM,
yto B Permamente FOHCUTPAJI, Ha xoTopoM OH OCHOBaH, peryiaupoBaHue consolidation
Tak)ke OTCYTCTBYeT. Bkitouenue nonoxxkenuit o consolidation B Permament FOHCUTPAJI 06-
Cy)KJalloch, ogHako B pemaknuio 2010 roma oHM Tak W HE BOILIH, ITOCKOIBKY OBLT CAenaH
BBIBOJI, UTO «Mexanusm consolidation mooicem Oblmob CIULUKOM CRONHCHBIM OJISl Peanu3ayuul 8
He aomunucmpupyemoix/ad hoc apoumpadsicax»'’. B 0TCyTCTBUE YCTOSBIIEHCS PAKTUKH pac-
CMOTPEHHUS CITOPOB U Pa3bsICHEHUH MHCTUTYTA, Ha HAIIl B3TJIS]I, BO3MOYKHBI CIICAYIOIINE BapH-
aHTBI pa3penieHus: Bonpoca 00 00beIMHEHUH JIEN.

Ilooxo0 1. CoctaBsl apoutpaxa, ananorndio MAC npu benTIIII, moryTt daxtruecku
PYKOBOJICTBOBAThCS HOpMaMH XO3SMCTBEHHOTO MPOIECCyalbHOTO Kojekca PecmyOnuku be-
Japych'® ipu paspelieHrH ONpeIe/ICHHBIX HeyperyInpoBaHHbIX B PermaMenTe u 3akoHe BO-
IPOCOB, BKJItouas consolidation. [1pu Takom moaxose Bo3MOXXKHOCTB consolidation Oyaer orpa-
HUYeHA O0OBETMHEHUEM B OJHO IMPOM3BOICTBO JIUIIIb /1], BRITCKAIOITUX U3 OJHOTO KOHTPAKTa
1 B KOTOPBIX YYaCTBYIOT OJTHU U T€ e JuIa. JlaHHBIN MOIX0/1, KaK y)Ke ObLIO OTMEYEHO BBIIIIE,
cmabo cnocoOcTByeT 3(h(PEeKTUBHOCTH TIpoIiecca.

I1oox00 2. CoctaBbl apOuTpaka MOTYT MO aHAJIOTUH 3aKOHA PYKOBOJICTBOBATHCS TOJI0-
xeHusiMu myHkra 5 ctatbu 17 Permamenta MAC «Ilanara apOutpos mipu Coro3e 10prUCTOBY,
PEryIUPYIOIIMX BOMPOCHI joinder 1 intervention, a Takyke OOITAMHU TOJIOKECHUSIMU CTaThu 17,
KOTOpBIE TTO3BOJISIIOT COCTABY apOUTpaka BECTH pa3OMpaTeIbCTBO TaK, KaK OH CYMTAET HaJIJIe-
KammM. B kauecTBe MPUMEHUMBIX KPUTEPHUEB IS 00BEAMHEHHUS JIEJI MOTYT pacCMaTPUBAThCSI:

1) cBsi3aHHOCTBH apOUTPaAKHBIM COTNIAIIEHUEM JIUI, CTAHOBAIIUXCS CTOPOHAMU 00BEIU-
HEHHOTO JIeNa,

2) oObeauHEHUE el HE MOBJICUYET MPUYUHEHUs yiiepOa mpaBaM JIUIl, CTAHOBSIIIUXCS
CTOPOHAMH 0ObEIMHEHHOTO JIeTa.

[Tpu 3TOM cocTaB apOouTpaxka oCTaéTcs CBA3aHHBIM 00S3aHHOCTHIO BECTH apOUTPAKHOE

17 Sabahi, B. and Rubins, N., Chapter VII - Special Procedures: Applications and Motions, in Saba-
hi, B., Rubins, N., and Wallace, D., Investor-State Arbitration, 2™ edition, Oxford University Press, 2019,
Section 7.112.

18 YacTb nepBast u BTopast ctatbu 165: «cmey enpase coeOunums 8 00HOM UCKOBOM 3AA6I€HUU
HeCKOIbKO mpebo8anull, C8A3AHHbIX MeHCOY COOOU NO OCHOBAHUAM 603HUKHOBEHUS UNU NPEOCMABLEeHHbIM
00KA3amenbCmeam.

Cyo, paccmampuearowjuii SKoHoMu4ecKue oeid, npasge 06bLeOUHUMb 8 0OHO 0€l0 HECKONbKO 0OHOPOOHBIX
oell, 8 KOMOPbIX YYACMBYIOM 0OHU U e JHce TUUd.»
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pa30uparenbCTBO:

1) mpu yCJIOBUM PaBHOTO OTHOIICHHSI K CTOPOHAM U MPETOCTABICHHS KaKIOH M3 HUX
Pa3yMHOM BO3MOXKHOCTH JUIsl U3JI0KEHHUS CBOCH MO3ULIUH, U

2) cTpemsch u30€XaTh HEONMPAaBAAHHBIX 3aJCPKEK U PaCXOJOB M OOCCICUHTH
crpaBeNIUBbIN U 3((HEKTUBHBIN MPOIECC Pa3pelIeHHs] CIopa MEXIy CTOPOHAMM.

[Tomaraem, Ba)kHOCTh TaKOTO MHCTUTYTa, Kak consolidation, ompaBibsIBaeT eciu He
BritoueHue B Permament MAC «Ilanara apoutpoB npu Coro3e IOpUCTOBY PEryIupOBaHUS
00BbETMHEHMSI JIENT, TO KaK MUHUMYM TPUHSTHE OQHUITHATBLHBIX Pa3bsICHEHUHN WITH PyKOBOACTBA
ISt apOUTPOB U cTOpoH (“‘guidelines”) MpUMEHUTENBHO K JAHHOMY BOIIPOCY.

OtHocurenpHOo multiple contracts Permament MAC «Ilamara apoutpoB npu Corose
IOPUCTOBY TAKXKE HE COEPIKUT MPSIMOTO perynupoBanusi. OJIHAKO, 1OJIaraeM, 4To, BBUTY MO/~
MYHKTA C) MyHKTa 4 CTaThy 3, yCTAaHABIMBAIOIIETO, YTO UCKOBOE 3asIBJICHUE JTOJKHO BKIIIOYATh
«yKazauue Ha 002080p Uiy Opyeou OOKYMEHm, U3 KOmopo2o Ulu 8 OMHOWEHUU KOMOpPO2o
B03HUK CHOp, UIU, 8 OMCYMCHIBUE MAK020 002080pd UNU OOKYMEHMA, KpamKoe ONucauue
CHOPHO20 NPABOOMHOUIEHUS», MOKHO TIBITaThCS YTBEPXKIaTh, YTO Takasi BO3MOXXHOCThH Pe-
IJJAaMCHTOM OTpaHMYCHa. AHANIOrHM4YHO ¢ consolidation, mpakTHKa pacCMOTPEHUS CIIOPOB U
MIPUHSTHE COOTBETCTBYIOIIMX pa3bsicHeHUI u/miu pykoBoactBa MAC «Ilamara apOuTpoB ripu
Coro3e 10pUCTOBY MO3BOIMIN ObI MPOSICHUTH JAHHBIA BOIIPOC.

IIpakTHKa HHOCTPAHHBIX APOUTPAKHBIX HHCTUTYTOB

PernamenTsl HanOoJee M3BECTHBIX 3apyOEKHBIX apOUTPAKHBIX WHCTUTYTOB 10 MEpPE
HapaOOTKM TIPAKTUKH TMPETEPIICBAIA OMPECICHHBIC N3MEHECHUS U B UTOTE C(HOPMHUPOBATU
0osee AeTaNbHOE PEryIHPOBAaHUE MO BOMpocaM OOBEAMHEHHS eI B OJHO MPOU3BOJCTBO U
PacCMOTPEHHUS CTIOPOB C MHOKECTBEHHOCTHIO KOHTPAKTOB.

Apo6urpaxusiii pernament ICC npeaycmarpuBaeT kak multiple contracts, Tak u consol-
idation. Tak, crartes 9 Apourpaxsoro permamerta ICC ycTaHaBIHMBaeT Clieayrolee:

«lIpu ycnosuu cobmoodenus nonodxcenuti cmameti 6(3) — 6(7)" u cmamou 23(4),
mpebo6anus, eblmexaroujue U3 Ul 8 ces3u ¢ bonee yem 0OHUM KOHMPAKMOM, MO2ym Obimb
paccmompensvl 8 00HOM apOUMPAN’CHOM HPOU3BOOCMBE, HE3ABUCUMO OM MO20, 3ds6JIeHbl
U dmu mpebo8aHus HA OCHOBAHUU 0O0HO20 UIU OONlee coenauieHusa(ui) oo apbumpadice 6
coomeemcmeuu ¢ Peanamenmomy.

Crarbs 6(4)(i1) Apoutpaxnoro pernamenta ICC, B cBor ouepesib, yCTaHABIUBAECT, UTO
Cyn ICC mpopomkaeT pa3duparensCTBO B CiIydae, €Clid OH prima facie MPUILEN K BEIBOY O CY-
[IECTBOBAHUHU apOUTPAKHOTO COTTIAIICHNS, B YACTHOCTH, KeCiu mpedo8aHus 6 COOmMeemcmeuu
co cmamuétl 9 bvlau 3a5A6/1eHbL HA OCHOBAHUU DOJlee YeM 00H020 apOUMPANCHO20 CONAUEHU,
apoumpascroe npou3800CmE0 NPoOOJIAHCAEMCcsi O mem mpedo8aHUAM, 8 OMHOUEHUU KOMOPbIX
Cyo prima facie npuwen K 61600y, Ymo (a) apoumpasicHvie co2niauilenus, Ha OCHOBAHUU
KOMOPbIX 3as61eHbl makue mpebosanusi, mo2ym ovims cogmecmumsl u, (b) 6o3moogicro, ymo
8ce CMOpOoHbL apOUMPAI’CHO20 NPOU3BOOCBA CONACUNUCL HA COBMECMHOE PACCMOMpPeHUe
maxux mpebo8anuil 8 00HOM apOUMPAIHCHOM NPOUZBOOCHIBE.

OTtaocutenbHO consolidation cratest 10 Apoutpaknoro pernamenta ICC ycranaBnuBa-
et, yTo Cyn ICC MoXeT NpuHsATh penieHne 00 00beIMHEHNN IBYX WU 0oJiee apOUTPasKHBIX

19 Cratbu 6(3) — 6(7) ApOutpaxnoro periamenta ICC ycTaHaBIMBaIOT HOPSIIOK PAaCCMOTPEHUS
COCTaBOM apOMTpaka OTHOCUTENBFHO CYILIIECTBOBAHMS, AEUCTBUTEILHOCTH WIH cepbl 1eHCcTBUS
apOUTPa’KHOTO COTJIALICHUS WIIM OTHOCUTEIHFHO BO3MOXXHOCTH PACCMOTPEHUS BCEX 3asBJICHHBIX
TpeOOBaHUI COBMECTHO B OIHOM apOuTpaxHoM npoussozactse win Cynom ICC.
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IPOU3BOJICTB, KOTOpBIE YXE€ BEIyTCs corjacHo PeriameHty, B OJHO apOUTpakHOE
MIPOU3BOJICTBO, NMPHU COOJIIOICHUM CIICYIONINUX aTbTEPHATUBHBIX KPUTEPHUEB:

a) CTOPOHBI COMIACUIIUCH Ha TaKO€ OOBEIUHEHUE; WIIH

b) Bce TpeGoBaHMS B apOMTPaKHBIX IMPOU3BOJICTBAX 3asBJICHBI HA OCHOBAHUH OJTHOTO
Y TOTO € apOUTPaKHOTO COTNIANICHUS UM OJTHUX U TEX JK€ apOUTPaKHBIX COTTIANICHUI; UITH

c) TpeboBaHUs B apOUTPA)KHBIX MPOU3BOACTBAX HE 3asBJICHBI HA OCHOBAHUU OIHOTO
U TOTO € apOUTPAKHOTO COIVIAIICHUS WM OJHUX M TeX K€ apOUTPaKHBIX COIIAIICHUH, HO
apOUTpaKHbIC MPOU3BOJICTBA BEAYTCS MEXKY OJJHUMH U TEMU KE CTOPOHAMHU, CTIOPHI B apOu-
TPa)KHBIX MPOU3BOJICTBAX BO3HUKAIOT U3 OAHOTO M TOTO e NpaBoOTHOIIEHUS, U Cyll HaXOauT
apOUTpaXKHBIC COTTIAIICHHS] COBMECTUMBIMH.

[Ipunumas pemenue o consolidation, Cyx MOXeT IPHUHATH BO BHUMaHHE JIFOObIE 00-
CTOSITEIILCTBA, KOTOPHIE OH COUTET MMEIOUIMMHU OTHOIIEHHE K ey, BKJIoUas TO, ObLIM JIU
YTBEPKJICHbI WJIM Ha3HAUEHBI OJJUH WM HECKOJIBKO apOUTPOB B O0JIee YeM OJHOM apOUTpPaK-
HOM IMPOU3BOJICTBE, U B 3TOM Cliydae, ObLIN JIM yTBEPKACHBI UJIU Ha3HAYEHBI OJTHU U T€ K€ UITU
pa3HbIE JIHIIA.

PernamenTt ['oHKOHICKOro MexkayHapoaHoro apourpaxksaoro nearpa (HKIAC) comep-
KUT cxoxkee perynuposanue consolidation u multiple contracts, genast 6onpiuii yrnop Ha BO-
npocax cyliecTBa cropa. Tak, cTtaThsi 28 ycTaHABIMBAET, IOMUMO AHAJIOTHMYHBIX cTarbe 10
Apoutpaxunoro pernamentra ICC kputepues, uro HKIAC umeer npaBo oCyIiecTBUTH Con-
solidation 1o 3ampocy CTOPOHBI U, YTO XapaKTEPHO, IOCJIC KOHCYJIbTAIIUU KaK CO CTOPOHAMH,
TaK U C JIIOObIMU YTBEPKJICHHBIMU WJIM HAa3HAYEHHBIMU apOUTpaMu, €CJIM BO BCEX OObEIU-
HSIEMBIX apOUTPaKHBIX Pa30UPATETHCTBAX BO3HUKACT «0OWUlLl BONPOC O npase uiu ¢axme,
ucnpawiugaemvle Npasa HA CyO0eOHYI0 3aujuny OMHOCAMCA K OOHOU U MOoU Jce coelKe Uil
cepuu C8A3AHHBIX COENLOK U apOUMPANCHBLE CORNAULEHUS COBMECTNUMDBLY.

Eciun HKIAC pemaer oObeuHUTH JBa WM Oojiee apOUTpakKHBIX pa30OHpaTebCTBa,
CUMTAETCS, YTO CTOPOHBI BO BCEX TaKUX apOUTPaKHBIX pa3OUpaTeabCTBaX OTKA3AIUCh OT CBO-
ero npasa HazHayaTh apoutpa, u HKIAC moxeT oto3Barh 11000€ MOATBEPKICHUE WA HAa3HA-
yenue apoutpa. HKIAC HazHagaet apOUTpakHbBIN Cyl B OTHOIIIEHUN 00BEAMHEHHOTO pa30ou-
parenbCcTBa ¢ YYETOM W 03 yueTa Ha3HAUCHUS KaKOW-TM00 CTOPOHBHI.

Cratps 29 Pernamenta HKIAC npengycmarpuBaer multiple contracts, yctanaBimuBas
aHaJormuHble 17151 consolidation kpurepun (001U BOIIpOC MpaBa v ¢akTa, OTHOCUMOCTbD 3a-
SIBJICHHBIX TPEOOBAHUN K U3 OJHON M TOW ke CHAEJIKE WU CEPUU B3aUMOCBSI3aHHBIX CJICIIOK,
COBMECTUMOCTb apOUTPAXKHBIX COTNIAILIEHUN).

Taxxe crout ormeTuTh enie ogHy ocodeHHocTs Permamenta HKIAC. Tak, cormacHo
ctarbe 30, mocae KOHCYAbTAIlU CO CTOPOHAMH COCTaB Cy/Jla MOXKET MPOBECTH J[BA WU OoJiee
apOUTpaXKHBIX Pa30UpPATEIHLCTBA B COOTBETCTBUU C PernmamMeHTOM OIHOBPEMEHHO WIIA Cpazy
OJTHO 32 JPYT'UM, I MPUOCTAHOBUTH JIF000€ U3 3TUX apOUTPAKHBIX pa3OUpaTesIbCTB /10 BbI-
HECEHUS pelIeHUsl 1o JII0OOMY U3 HUX, PU COOJIFOICHUH CJICTYIOMNX KYMYJISITABHBIX KPUTE-
puesB: 1) B Kaxx1oM apOuTpaxe popMUpPYETCS OJUH U TOT K€ COCTaB apOUTpaxka; M 2) BO BCEX
apOUTpaXKHBIX Pa30MPATETHLCTBAX BO3HUKAET OOIINI BOMIPOC O TIpaBe win (axre.

Pernament CHHranypckoro MexayHapoaHoro apoutrpaxHoro mneHrpa (SIAC) comep-
KUT CXOKEe PeryIupoBaHUE paccMaTpUBaeMbIX BOMpocoB. OH TakKe yKa3bIBaeT HA TaKUE
KPUTEPHH, KaK BOZHUKHOBEHHE criopa u3 (1) oqHUX U TeX K€ MPABOOTHOIIECHU; (2) KOHTpaK-
TOB, COCTOSIIIIUX U3 OCHOBHOTO KOHTPAKTa M €r0 BCIIOMOTaTelIbHbIX KOHTPAKTOB.

B otnomenun multiple contracts u consolidation cienyeT OTMETUTD CIIETYIONIYIO TIPO-
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1eccyaabHyo ocobeHHoCTh. CortacHo ctathe 6 PermamenTa SIAC, ucter MoxkeT JTMO0 MmojaTh
VYBegomienue o0 apOUTpaxe B OTHOIIEHUH KaXJA0ro apOUTPaKHOTO COIVIAIIEHUS U OJHOBpE-
MEHHO MOJaTh 3asiBJIeHHE 00 00bEIMHEHUHU apOuTpaxkeil, T1ub0 nmojarh eAMHOE YBEIOMIICHUE
00 apOuTpaxe B OTHOIIICHWU BCEX apOUTPAKHBIX COIVIAIICHWA. B mociennem ciydae ucTely
CUMUTAETCS] MHUIMUPOBABIIINM HECKOJILKO apOUTPaKHBIX pa3OupaTesbCcTB, a YBEIOMIICHHE 00
apOUTpaxe CYUTACTCA 3asBICHUEM 00 UX 00bETMHEHUU.

Pernament Apourpaxsnoro uacrtutyra Toprosoi manatel Ctokronsma (SCC) taxxke
npeaycMaTpuBaeT BO3MOKHOCTb PACCMOTPEHUS CIIOPOB U3 MHOXKECTBEHHBIX KOHTPAKTOB. Co-
I1acHO cTaThe 14 Takue TpeOoBaHUS MOTYT paccMaTpUBaThCsl B paMKaxX OJHOTO pa3ouparesb-
CTBa — MPHUYEM K€ MPHU BO3PAKECHUH OO0 M3 CTOPOH — MPH YCIOBUHU, YTO OTCYTCTBUE
opucaukiuu SCC B OTHOIIEHUU CIIOPa HE SIBISIETCS OUYEBUIHBIM.

[Ipu npunstuu pemenus [lpaBieHue MODKHO 3apPOCUTh MHEHHME CTOPOH, a TaKXKe
y4ecTh: 1) COBMECTUMOCTh apOUTPAKHBIX COTIAIIEHUH; 2) BHITEKAIOT JIM TPEOOBAHUS U3 OJI-
HOM U TOM e CIEJIKU WU CEPUU CHIEIIOK; 3) 3D PEKTUBHOCTD U OBICTPOTY pa30oUparenbCcTBa; 4)
MHbIE 00CTOATENCTBA, UMEIOIINE 3HAYEHHE JIJIs1 paccMaTpuBaemMoro crnopa. JIroboe penienue
0 HAJTMYWH IOPUCAUKIINN COCTaBa apOUTpaka B OTHOIIICHUU TPEOOBAHHUI TPUHUMAETCS CAMUM
COCTaBOM apOuTpaxa.

OtnocutenbHO consolidation, ctatest 15 Permamenta SCC mnpegycMarpuBaeT, yTO
[IpaBineHne MOXET MPUHATH TAKOE PELICHUE MPU COOIIOIECHUU aHAJIOTHYHBIX ApOUTpakHO-
My peramenTy ICC kputepueB, 3a TeM JIHUIIb UCKIIOYEHUEM, YTO, BBUY OTCYTCTBHUSI COI03a
«WIIN», KaK TO UMeeT MecTo B ctarbe 10 ApOoutpaxuoro peramenta ICC, cornacue cTopoH
Ha consolidation nmpencraBisieTcs 06s3arenbHBIM. [IpaBiieHre Takke TOMKHO YIYUTHIBATH MTPU
MPUHSATUU PEHICHUs cheaytomue GpakTopsl: 1) ctaguio pa3douparenbeTBa; 2) 3GheKTUBHOCTh
1 OBICTPOTY pa3OupaTenbCcTBa; 3) MHBIE pelIeBaHTHBIE 0OCTOSTEIHCTRA.

Apourpaxubiii pernamenT LCIA He npexycmarpuBaeT multiple contracts. B onnom u3
nen (Decision: A v B [2017] EWHC 3417 Comm) aHMMCKUIN CyJ IPUILET K BBIBOAY, YTO Y
cocTaBa apOuTpaka He ObUIO FOPUCAMKIIMY Ha PACCMOTPEHUE CIIOPOB, MMOCKOJIbKY HUCK, TOJJaH-
HBIU 10 CIIOPAM U3 IBYX KOHTPAKTOB, HEICMCTBUTEIICH.

[Tocne storo aena Permament LCIA nperepnien u3MeHeHHs, OHAKO B HETO BCE PAaBHO
He ObLIO BKJIIOUYEHO ToJiokeHre o multiple contracts, a mosiBUsIach yCJIOBHAsI «aJbTEPHATUBAY
— 9TO BO3MOXXHOCTh IMOJIaTh composite request («oObennHeHHOE TpeOoBaHUE»). AJbTEpHa-
THBA YCJIOBHAsl, MOCKOJIBKY M3 TAKOTO TpeOOBaHUsI BO30YKIAETCS HECKOJIBKO apOUTpPaKHBIX
pa30uparenbCTB U OHU MPOAOIHKAKOTCS KaK CaMOCTOSTEIbHBIE MPOIIECCHI.

B ornomenun consolidation Permament LCIA ycTanaBiuBaeT BO3MOKHOCTH COCTaBa
apoutpaxa ¢ onmobpenus Cyna LCIA pazpemuts consolidation eciu (1) Bce CTOpOHBI 10TO-
BOPUJIUCH 00 3TOM B MMUCbMEHHOU Qopme, niH (2) pazOuparesbcTBa HauaThl B COOTBETCTBUU
C TE€M K€ apOUTPAKHBIM COIVIAIIEHUEM WM JIIOOBIM COBMECTUMBIM apOUTPaXKHBIM COTJIallIe-
HUEM, JIUOO MEXy TEMU e CTOPOHAMHU B CIIOPE, MO0 B PE3yJIbTaTe OJTHON U TOU K€ CIEIIKU
WU cepuu cBsizaHHbIX cenok, ecnu Cyn LCIA nubo He chopmupoBan cocTaB apOuTpaxa,
WJIM €CJIH OH COCTOUT U3 TEX JK€ apOUTpOB.

Taxxe ApOutpaxusiii permameHT LCIA mpenocraiser coctaBy apOuTpaxa mpaso 1o
aHAJOTUYHBIM OCHOBAHUSM IPUHATH PEIIeHHEe 00 OAHOBPEMEHHOM IPOBEICHUU apOUTpaXkK-
HBIX pa30UpaTENbCTB, €CJIU B HUX C(DOPMUPOBAHBI OHU U TE K€ COCTABhl apOUTpaxka. AHaO-
TUYHBIC MpaBa (3a UCKIIOYECHUEM MTPOBEACHUS MapajiyIeIbHBIX pa30UpaTeaIbCTB) MPEAOCTABIS-
1ores Cyny LCIA.
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[Tpumenenue consolidation m multiple contracts B cmopax, paccMaTpuBaemMbiX B
0e10pyCcCKUX apOUTPAXKHBIX MHCTUTYTAX, JINOO KpaitHe OrpaHUUuEHO, TNOO BOBCE HEBO3MOKHO.
JlnameTpanbHO TPOTHUBOIOIOXKHBIM TMOAXO0J HAOMIOAAeTCsl B pErjlaMeHTax BeIyIIUX
WHOCTPAHHBIX apOUTPaKHBIX UHCTUTYTOB, U, KAK OMUCAHO BHIIIE, OH MPEJICTaBIAETCS Ooee
3¢ HEeKTUBHBIM.

Eciu Permament MAC npu benTIIII npsiMo 3ampeniaer pacCMOTPEHHE CIIOPOB W3
MHO>KECTBEHHBIX KOHTPAKTOB B paMKaX OJIHOTO NMPOM3BOJICTBA, PABHO KaK U 00bEUHEHNUE B
OJIHO ITPOU3BOJICTBO YK€ BO30YKICHHBIX JIeJl, TP€OOBaHMSI IO KOTOPHIM BO3HUKAIOT U3 PA3HBIX
KOHTpakToB, TO Pernmament MAC «llanata apOutpos npu Coro3e IOpUCTOB» YMAITYUBAET O
pEryJIMpOBaHUM JTAHHBIX BOIIPOCOB.

[Tonaraem, 4To 3TO OCTaBISIET MPOCTPAHCTBO MJISI MPOrPECCUBHOW HMHTEPIPETALINU
M TPaBONPUMEHUTENbHOM TpakTuku. Jlns ueneit ee GopMuUpoOBaHMS TPEACTABISETCS
1esIecoo0pa3HbpiM pa3paboTaTh U NPUHATH OQUIIMATIBLHBIE PA3bsICHEHUS WJIM PYKOBOJCTBO
JUIsl apOUTPOB M CTOPOH, UTO caenayio Obl mporecc 0oliee MpencKa3yeMbIM U CTaio Obl
JOTIOJTHUTEJIBHON OTJIMYUTEIIbHON YEPTOU UHCTUTYTA.
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KAK CAHKIIUU MOTYT UBMEHUTH MEXIYHAPOIHBIN
APBUTPAX

3bikoB Poman OJjierosuy,

l'enepanvuviii cekpemapv Apobumpasicrou accoyuayuu (Poccus),
Ynpasnaowuii napmuep ropuduyeckoii pupmsr Marncopce, K.10.H.

BJIUSHUE HA IOPUJIUYECKU PBIHOK

BBenenue cankiuii B oTHOIIEHNH Poccru U ee N, a TaK’Ke€ OTBETHBIE MEPBI, IPUHSATHIE
Poccueit, cranu mokoMm Jisi MUPOBOM SKOHOMUKH U OM3Heca. DTO MPUBEIIO K MPUOCTAHOBKE U
PACTOPKEHUI0 MHOTOUUCIICHHBIX KOHTPAKTOB, MPOEKTOB, OIUIAT MO J0TrOBOpaM, IPHUOCTAHOB-
Ke MHUTpaIiyd pabodeli CHIbl, OrpaHHYeHHUSIX B 0OMeHe mHbopMalien, mpobdiaeMaMm B KHOep-
6e3omacHocTH U IpyruM. Kpome Toro, Bcero 3a HECKOJIBKO THEW MPOU3OIUIA 3HAYUTEIbHbBIE
HEraTMBHbBIE U3MEHEHHUS B cdepax CropTa, KyJIbTypbl, 00pa30BaHMs U MHOTUX JPYTUX T'yMa-
HUTApHBIX 00JacTsaX. byayiee mokaxet, kak OyayT pa3BUBAaThCsl COOBITHS, HO yXke ceiyac
OYEBUIHO, YTO MUPOBYIO PKOHOMHMKY, a CJICIOBATEIbHO, U MEXKIYHAPOJHBI KOMMEPUYECKUI
apOUTpPaX KIyT U3MEHEHUS.

Ha mpoTsbkeHnn HECKOBKUX JAECATUICTHN POCCUICKNN OU3HEC ObUT 3aMETHBIM TIOJTh-
30BaTeNieM 3amaJHoN MPaBOBOM MHPPACTPYKTYPhI, 0COOCHHO MPABOBOM CHCTEMBbl AHITIUU U
VYoanbca u crpan EC. B 2022 rony MexayHapoAHbEe IOpUAHMYECKHE (GUPMBI 3aKPbUIM CBOU
IPEACTABUTENILCTBA B POCCHHU M OTKA3aJINCh OT PEACTABIEHUS UHTEPECOB POCCUMCKHUX KIIU-
€HTOB, HEKOTOPhIC apOUTPaKHBIC YUPEIKICHUS MPUOCTAHOBUIN PACCMOTPEHHUE YKE UITYITUX
JIe U He IPUHUMAIOT HOBBIE JieJ1a, a OAaHKU HE OCYIIECTBISIOT MEPEBO/IbI ICHE)KHBIX CPE/ICTB.
DaKTUYECKH TAKUE JICVCTBUS TAKKE MOXKHO PAaCCMATPHUBATh KaK «OTKJIOUeHHE» Poccuum ot
3armaiHoi mpaBoBoW MHGpacTpyKTyphl. [lo oreHkaM anrmiickoro perynsropa 85% ropuan-
YECKHUX YCIYT POCCUMCKUM JIUIIAaM OKa3bIBAJIOCh rophupmMamu u3 rocynapctB G7, mpu 3ToMm,
Opurtanckue 1ophpuMsbl 3aHUMaI 59% B 105€ HHOCTpaHHbBIX pPupM (Wi 69% B abCoTIOT-
HOM BbIpa)keHHH ).”’ YX01I MEXAyHAPOIHBIX IOPPUPM CO3alT MPEANOCHUIKH JIJIs epedopma-
TUPOBAHUSI FOPUIUYECKOTO phiHKa B Poccum.

[Ipencrapnsercs, 4TO B pe3yJabTaTe Mbl YBUIUM YBEJIIMUCHUE KOJTUYECTBA MEXKIYHAPO/I-
HBIX CIIEJIOK C YYaCTUEM POCCUUCKUX CTOPOH, COBEPIIAEMbIX MO POCCUHUCKOMY IpaBy, U, Be-
POSITHO, IO TIpaBy | OHKOHTa B3aMEH MPHUBBIYHOTO PAHEE AHIIIMKUCKOIO MpaBa, U, AaHAJIOTMYHO,
HapacTarouiee UCIOoIb30BaHNEe BOZMOXKHOCTEN aJbTepPHATUBHBIX apOUTPAKHBIX LIEHTPOB BMe-
CTO APYTUX TPAAUIIMOHHBIX apOouTpakeil. [locTeneHHbIN mepeTok B A31I0 HEKOTOPHIX CITIOPOB,
CBs3aHHBIX ¢ Poccueil, KoTophelil HabIroAanCs Ha NPOTsHKEeHUU nocieanux 10 aeT, cyiiecTBeH-
HO YCKOPHTCSI B OmKaiiiieM OymyIiem.

20 https://www.gov.uk/government/news/sanctions-in-response-to-putins-illegal-annexation-of-
ukrainian-regions
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CaHkuMM TpUBEIU K POCTY KaK MEXIYHAPOAHBIX, TAK U BHYTPEHHUX KOMMEPUYECKUX
criopoB. Takue cropbl MOT'yT BO3HUKATh B PE3YyJIbTAaTe€ HEUCIIOIHEHHBIX U PACTOPTHYTHIX KOH-
TPAKTOB, OOECIICHUBAHUS BAJIIOTHI, HHMISAIMU, MPUMEHEHUS HOBOTO aJMUHHUCTPATUBHOTO U
(hMHAHCOBOTO PETYIUPOBAHUS, SKCIIPOTIPUAIIMHA COOCTBEHHOCTH U IPYTUX OOCTOSTEIILCTB.

S oxuaaro, 4T0 MbI TAKKE YBUAUM KapAWHAIBHBIC N3MEHEHHUS B CUCTEME Pa3pPELICHUS
MEXyHApPOJIHBIX CIIOPOB. MBI YK€ BUAEIN MAacCOBBIA yXOJI HHOCTPAHHBIX IOPUCTOB U3 POC-
CUUCKHX MPOEKTOB U 3aKPBITHE MEXTYHAPOAHBIX ropuanueckux ¢pupm B Poccun. Poccuiickue
CTOPOHBI B apOUTPAKHOM ITPOIIECCe 0OECIIOKOEHBI TEM, YTO K HUM MOTYT HauyaTh OTHOCUTHCS
MPEAB3ATO, TUOO IOPUCTHI OTKAXKYTCS OT MPEICTAaBUTENbCTBA B YK€ HauaThIX IMpoleccax. B
YaCTHOCTH, YK€ MOCTYMAJIX COOOIIEHUS O TOM, YTO PACCMOTPEHUE HEKOTOPBIX POCCUMCKUX
7ieJ1 OBLITU TPUOCTAHOBIICHBI, U JIAYKE YTO POCCUNCKHUE apOUTPBI ObUTA UCKITFOYEHBI U3 CITUCKOB
apOUTPOB HEKOTOPHIX APOUTPAKHBIX YUPEKICHUHN U T. II.

OcHoBoMoIararoKi NPUHIIMI PABHOTO JOCTYIA K MPAaBOCYIMIO (DaKTHUECKH MepecTall
JNEUCTBOBATH JIJISI HEKOTOPBIX CTOPOH. [IOTEHIIMAIbHO 3TO MOKET HETAaTUBHO MOBIIUSTH HA J10-
BEpUE CTOPOH, B TOM YHCJI€ U HE POCCUICKHX, K CAMOW KOHIIEMIIUA HEUTPAIbHOCTH U OECIIpH-
CTPAaCTHOCTH MPABOBOW CUCTEMBI, CO31aBAEMOM BEKaMH.

YEI'O O’)KUIATH B BYAYIIEM?

BBeneHue caHKumii 3acTaBiisieT CTOPOHBI MEPECMOTPETHh CBOIO MOJUTHKY pa3pe-
IIeHHsl CIIOPOB U AJaNTHPOBATHCS K HOBOW peajibHOCTH.

Bo-1iepBbIx, BO3HMKAET BOIPOC O TOM, KAKOE MECTO apOUTpaska IMPEIOYTATENTHHO BHIOPATh B CBETE
TEKYIIMX U OyTyInX CaHKIWI. TpaauIIMOHHO pOCCHICKIE CTOPOHBI OTIABATH MPEIIOYTEHHE KPYITHBIM
€BPOIEHCKUM LIeHTpaM. [ T4 Ha UMEIOITYIOCS CTATUCTUKY 3a rnocneaue 10 JieT, Cropbl, CBSI3aHHBIE C
Poccueii, cCocTarmsIIOT 3aMETHYIO YacTh JIENT B 3THX IIEHTpaX, OCOOCHHO M0 CyMMaM 3asBIICHHBIX TPeOo-
Banui. OHako ¢ 2014 roza cramm MOsBIATHECS COOOIICHHS O TOM, YTO HEKOTOPhIM CTOPOHAM OBLTO OTKa-
3aHO B MPHUHSITAM UCKOB B PsiJie apOUTPKHBIX [IEHTPOB, TIOCKOJBKY MOCIIEIHUE SIKOObI HE MOIJTU TIPUHSThH
apOUTpaKHbIE COOPbI OT CAHKLIMOHHBIX KOMITaHWi 1 OaHKoB. Orpoc, MpoBeeHHbI ApOUTpaskHON Ac-
cormaiwed (PAA) B 2021 romy, moarBepau, 4to mpodemMa ¢ Oriatoi apOUTPOKHBIX PACXOIOB CaHKIH-
OHHBIMM JIAI[aMU JASUCTBUTENBHO CyIliecTBYeT. HecMoTpst Ha TO, 4TO MOXXHO TOZATh 3asIBJICHUE HA TIOJTy4e-
HHE CTICIMATHHOM JIMTICH3MM OT KOMIIETEHTHBIX OPTraHOB Ha OIUIaTy apOUTPKHBIX PACXOIOB U COOPOB, HA
NPAKTUKE TaKKX CITy4aeB KpaiiHe Maio. VICKITFoUeHneM 13 MpaBuil, IOy, MOKHO cuntars LCIA, koto-
PbI MOTYYMIT JILECH3UIO HA IMUHUCTPUPOBAHHAE POCCUMCKHX CIIOPOB. MEXITy TeM, B CAMOM JIMIICH3UN
YKa3bIBACTCS, YTO OHA MOYKET OBbITh M3MEHEHA WM OTMEHEHA YaCTUYHO WM TIOJTHOCTHIO B JTF000M MOMEHT
IO PELLIEHHIO TOCYAAPCTBEHHOIO OPraHa.

Bo-BTOpBIX, YXOII HHOCTPaHHBIX KOHCYJIBTAHTOB M3 POCCHUMCKUX TPOEKTOB M3MEHUT POCCUMCKHUIA
FOPUIMYECKIN PHIHOK. YacTHYHO MX 3aMEHSIT OBIBIIIE COTPYIHUKA MEKTyHAPOITHBIX KOHCATITHUHIOBBIX
¢upm 13 Poccru, 4acTHIHO — KOHCYITBTAHTBI U3 TOCYIAPCTB, KOTOPBIE HE BBEJM/HE BBOIISIT CAHKIIUIA IPOTUB
Poccun. C npyroii CTOpOHBI, BOSHHUKAET BOIPOC, KeM M Kak OBICTPO B OCHOBHOM €BPOIICHCKIE U aMEpHKAH-
CKHE FOPUCTBI CMOTYT 3aMEHUTH CBOMX POCCHMCKUX KJIMEHTOB.

B-tpertbrix, 10 TEM Ke NpUurHaM, XOTsI U MEHEE BEPOSITHO, THOCTPAHHBIE apOUTPhI MOTYT Ha4aTh
OTKa3bIBATKCS OT YUACTHSI B JIENAX, CBSI3AHHBIX ¢ Poccretd, oracasich cTarh OOLEKTOM BTOPUYHBIX CAHKITHI
WM KPUTHKH KOJUIET, IOCKOJIBKY TTOI00HAST JIESITEITLHOCTh, TIPH JKEJIAHNH, MOYKET KBUTU(DUIIPOBATHCS KaK
OKa3aHUE yCITYT JIALIaM, TIONABIINM IT01 CAHKLIUH.

B-ueTBepThIX, MOYTH HABEPHSIKA POCCUICKIE CTOPOHBI OTKKYTCS OT BHIOOpA aHIJIMCKOTO, IIIBEH-
LIAPCKOI0, CHHIAITYPCKOTO Y BEJICKOIO MPUMEHNUMOTO IPaBa, KOTOPOE OHU PAHEE TPATULIMOHHO UCTIONB30-
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BAJIM B CBOMX KOHTpAKTaX. IT0 MOXET MPOU30MTH 13-32 TOTO, YTO POCCUMCKUE CTOPOHBI HE CMOTYT HAaHSTh
FOPYCTOB U SKCTIEPTOB WM HA3HAYMTH apOUTPOB U3 FTHX FOPUCIMKIIMIA. BriorHe BeposiTHO, UTO B OnvbKaii-
I11Me TO7IBI Oy/IET PaCTH MCTIONB30BaHKE B KOHTPAKTAX POCCHICKOTO MPaBa, a Takoke rpasa [ OHKOHTa U javke
lex mercatoria. Taxoe e M3MEHEHIE MOXKET IPOM30MTH B OTHOITICHHUH BBIOOpA lex arbitri (TporieccyabHo-
IO TIPaBa) U, CIIEIOBATENIHHO, U3MEHEHHS B TIPEITIOYTEHUSIX CTOPOH B OTHOILICHUH MECTa apOUTpasKa.

B-misiThIx, 3anpeT Ha niepeBIKEHNE POCCHHCKHX TPaXKIaH OrPAaHUYUT BO3MOYKHOCTH IS HEKOTO-
PbIX POCCUHCKUX CTOPOH U KOHCYJIBTAaHTOB OPraHW30BbIBATH U MPHUCYTCTBOBATH HA CITYILIAHUSX B OMpPEIe-
JIEHHBIX TocyapcTBax. OMsTh e, CTOPOHBI OYIyT UCKaTh OOriee IOCTYTIHBIE MecTa JUIsl CyIIaHUN Win
Oy/IyT UCHIOTE30BATh OHJIAIH apOUTpaK, Tam, TJIE 3TO BO3MOXKHO.

B-mectrix, orxmrodenre poccuiickux 6ankoB or SWIFT nemaer omary apOuTpaKHBIX PacxoroB
3aTPYIHUTEIILHBIM, & MTHOTTIA JAYKe HEBOSMOXKHBIM. TOUHO TaK JK€ POCCHICKUE apOUTPhI MOTYT CTOJIKHY Th-
Cs1 C TPYTHOCTSIMH TIPU TTOITYYEHHUH OTUIATHI X TOHOPapa 10 YKe 3aBepiieHHbIM jiesiaM. [ lonoOHbIe TpyiHo-
CTH MOTPEOYIOT OT apOUTPAKHBIX YUPEXKICHUIA NCTIONB30BaHS &/TsTEPHATUBHON BATFOTBHI ISl CBOMX JIEII.

B-cenpMbIX, IpUMEHEHNE HALMOHAIBHBIMU CYIAMU HLIO—I?'IopKCKOI?I KOHBEHIMY O IPU3HAHUU U
MPUBEJICHUM B UCTIONTHEHNE MHOCTPAHHBIX apOUTPaXKHBIX perieHri 1958 rona Moxer norpeboBars yrod-
HEHUIA. MOryT BO3HUKHYTh TPYTHOCTH B OTHOIIIEHNH TAaKUX BOIIPOCOB, KAK HCTIOTTHEHUE apOUTPKHBIX CO-
DIAIICHHH, 3aKITFOYEHHBIX JIMIAMU, HAXOSIIIMMIICS TI0]] CAHKIIMSIMU, PABHOE OTHOITICHHE K MHOCTPAHHBIM
apOUTPKHBIM PEIICHUSIM, TIPUMEHEHHE ITyOTYHOTO MOPSIKA BBUITY BBEJICHHBIX TPETHUMU FOCY/IapCTRa-
MU CaHKIIMH, U T.JI.

JIxoboe 13 BbIIENEPEUNCIICHHBIX OOCTOSTEILCTB MOKET CECIATH CYIIECTBYIOLIME ApOUTPaXKHbIE
COMAILIEHNST HEMCTIONTHUMBIMH, U, CIIEIOBATENIHHO, TIEPCTIEKTHBA PACCMOTPEHHS JIET, CBSI3AHHBIX C CAHKIU-
SIMH, B COOTBETCTBUH C TIPaBIIAMH MHCTUTYLIMOHATIEHOTO apOHTpayka MOKET OKa3aThCs HEXKEIIATEIbHOM.
D10 MOXET TIOTPeOOBATH TEPECMOTPA U KOPPEKTHPOBKH CYITIECTBYIOIIMX APOUTPOKHBIX COMIAIICHHUIM.
Hesp1GiemMocTh apOUTpayKHBIX COITIAIICHHI MOYKET ITOTPeOOoBaTh OT CTOPOH afaITaIii K HOBBIM 00CTO-
SATENBCTBAM U TPWIOKEHHSI MAKCUMAIBHBIX YCHIIMM JUTS TOTO, YTOOBI paspellTh CBOM CIIOp UMEHHO B
apOuTpaxe, Harpumep B opmare ad hoc i mocpeIcTBOM PacCMOTPEHHS CTIOPa ATBTEPHATUBHBIMU ap-
OUTPKHBIMU YUPEIKICHISIMI Ha OCHOBAHMH MX PErIaMeHToB. B mo0oM citydae, pekoMeHIyeTcst 3apaHee
CBSI3ATHCS C CEKPETAPUATOM COIIACOBAHHOIO B OFOBOPKE apOUTPKHOTO YUPEKIIEHHSL, YTOOBI BBISICHUT,
MOYKET JI1 KOHKPETHBIH CTIOp OBITh PACCMOTPEH B TOM apOUTPake.

KAK CHU3UTDH BO3MO’KHBIE PUCKHU?

CTopoHBI MOTYT IIPEINPUHATH PA3IUYHbBIE TOTOBOPHBIE MEPHI ISl CHUKEHUSI PUCKOB,
CBSI3aHHBIX C HEUCIIOJTHEHUEM KOHTPAKTOB U MPEMATCTBUSIMU B IOCTYIIEC K TPABOCY/IUIO.

Bo-nepBrix, CylllecTBYeT MpakTUKa 3aKIIOYEHUS TaK HAa3bIBAEMbIX «KACKaJIHBIX ap-
OUTPa)KHBIX OTOBOPOK», B KOTOPHIX HECKOJIBKO apOUTPAKHBIX YUPEIKICHUN MEPEUNUCIICHBI B
MOPSIIKE MPUOPUTETA, TaK YTO B CIydae BOSHUKHOBEHHMsI CIIOpa apOUTpaxk IMepenaercs yd-
PEXKICHUSIM C HAUBBICIIUM PEUTHHIOM B criicke. Eciu Takoe apOUTpaskHOE YUPEKIEHUE 110
KaKO-In00 MpUYMHE HE MOXKET YPEryJlIUpOBaTh CIOpP, CTOPOHBI COMIALIAIOTCS MEPENATh €ro
BO BTOPOE B CIIMCKE apOUTPAXKHOE YUPEKIEHHUE U T. [I.

Bo-BTOpBIX, MPOUCXOIUT MOCTENEHHBIN MEPEX0 K apOUTpaxy, K IPUMEHUMOMY MPaBy
U MECTy apOuTpaka Mo KOMMEPUECKHM KOHTpakTaM psifa crpaH robamsHoro HOra (Aswus,
brnuxuauit Bocrok, CeBepnast Appuka). Mbl cuutaem, 4To 3Ta TCHICHIUS MPOIOJIKUTCA.

B-TpeThux, HepenKo CTOpOHBI JOTOBAPUBAIOTCS 00 alIbTEPHATUBHBIX CUCTEMaX OIUIATHI,
00 oruiare B HEUTpaIbHBIX BAJIIOTAX U MPEAYCMATPUBAIOT MEXaHU3M KOPPEKTUPOBKHU LIEH.

B-ueTBepThIX, CTOPOHBI HEPEAKO JOTOBAPUBAIOTCS O MOPSIKE YMEHBIICHUS U U30e-
raHus PUCKOB, CBSI3aHHBIX HEBO3MOXXHOCTHIO UCIIOTHEHUS JOTOBOPOB, MO3BOJISIIOIINE UM YKE
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1OCJI€ MOANMUCAHUS KOHTPAKTOB aJalTUPOBATh UX K U3MEHSIOMUMCS O0CTOATEIHCTBAM.
B-naTeix, cnenyer yneauth 0co00€ BHUMAHUE TMOJIOKEHUSAM O (Popc-Makope, YTOObI
YMEHBIIIUTH NOTEHI[UATBLHOE BIMSIHUE BHEIIHUX OOCTOATENILCTB HA CBOU KOHTPAKTHI.
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PACCMOTPEHUE MEXAYHAPOAHBIX KOMMEPYECKUX
CIIOPOB B APBUTPAXKHOM MHCTUTYTE TOPI'OBOU ITAJIATDBI
[. CTOKTOJIbBMA: Ob30P 1 PEKOMEHIAAIINN

Anexcanap Kopcak,

napmuep, pykogooumenv npakmuku «Paspewenue cnopoey
GRATA International, Belarus

Enu3zaBera TeHrora,

maaowuti wpucm GRATA International, Belarus

Yro Takoe TIIC kak apOUTpaKHBIA HHCTUTYT?

Apoumpasxcroii uncmumym npu Topeoeoti naname 2. Cmokeonvma (amen. - The SCC
Arbitration Institute’') (manee — TIIC) siBIsieTcss OJHUM K3 BCEMHPHO M3BECTHBIX M IOMYJIIPHBIX
KOMMEPYECKUX apOUTPAYKHBIX MHCTUTYTOB.

TTIC 6611 co3aan B 1917 rony B KauecTBe HE3aBUCUMOTO MOIpa3ieieHus: ToproBoii nanarsl
Crokronbma Jyis OCYILECTBICHHS a/IMUHUCTPUPOBAHUS BHYTPEHHUX U MEKTYHAPOTHBIX KOMMEpUe-
CKUX c1iopoB. CrietyeT OTMETUTB, uTo Aosiroe BpeMsi B TTIC amMUHUCTpUPOBAIIMCH UCKITFOUUTEBHO
BHYTPUTOCYJAPCTBEHHBIE CTIOPbI, OJJHAKO, HaunHasi ¢ 70-Xx rofgoB TeHAeHms n3menmiach u B TIIC
MOCTENEHHO CTAIN NIEPEIABATHCS MEKIYHAPOIHBIE KOMMEPYECKHE CIIOPBI.

Cospemen CCCP apOuTpaskHasi OroBOpPKa o repeaaye Cropos € y4aCcTHEM HHOCTPAHHBIX
koMnanuii B TIIC ObL1a 10BOJILHO PACIPOCTPAHEHHON B MEKIYHAPOAHBIX KOHTPAKTAaX.
B Hacrosimee BpeMsi M0100HAasi TEHIEHIUSI COXPAHSIETCH, MHOTHE BHEIIHEIKOHOMHMYECKHE
KOHTPAKTHbI, 3aK/JI04aeMble NPU y4yacTuu pe3uaeHTOB crpaH EADC ¢ MHOCTpaHHBIMH
kovnanusiMu (pesugenramu EC m ap.), comep:kar apOMTPaKHYI0 OTOBOPKY O Iepenade
cnopos B TITIC.

Crnemyer OTMETUTb, YTO JIOJSI HAIIMOHAIBHBIX KoMMepueckux criopoB B TIIC siBnsiercst mipe-
obnanaroreit cocrapisier okono 60%. Hampumep, cormtacHo opuiaabHbIM CTAaTUCTUUECKAM JaH-
HbIM, B 2021 romy Ha paccmorpenun B TIIC Haxogunock 165 nen, u3 KOTOpbIX 78 SBISUTUCH IS

21 HoBoe HanMeHOBaHUE apOUTPAKHOTO HHCTUTYTA, YTBEPXKIACHHOE APOUTPAaXKHBIM PErJIaMEHTOM,
BCTYNMBILINM B IopuanuecKyto cuity ¢ 1 saBapst 2023 rona.
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[IBermu MexayHapoIHbIMHU (T.€. ¢ yyacTieM HepesueHTa [lIBennn), B 1o ke Bpems B 2022 romy
Ha paccmotpennn B TTIC ObL10 143 nena, 67 U3 KOTOPBIX - MEKTyHAPOIHbIE CIIOPhI~.,

Pernamenramusa neareabHoctu TIIC.

AnvunucrpupoBanne cnopoB B TIIC ocymecTBisiercs Ha OCHOBE ApOUTPaKHOTO
peryiaMeHTa (s peo. om 01.01.2023), a Takke, B CIIy4ae pacCMOTPEHUS CIIOPOB 10 YCKOPEHHOM IPO-
Heaype, Ha ocHoBe IpaBri yCKOpeHHO# apOuTpakHOM mporeaypsl («Permament»)>. Bee 3TH akThl
JOCTYTHBI Ha O(DUIMATIbHOM CaliTe HHCTUTYTA.

[To HekoTOphIM BOMpocaM HEOOXOIUMO oOpariaThes K nonoxkenusiM 3akona IlIsenun «O6
apoutpaxey. Harmpumep, 1o tTakum Bonpocam, Kak TpeOOBaHUS, MIPEAbSIBIISIEMbIE K apOUTpam; co-
neprkaHue 1 opMa apOUTPasKHOTO PEIICHNUST; HECHCTBUTEIHHOCTD M OTMEHA apOUTPaYKHOTO pellie-
HUST; TIPOLIETypa 00KaJIOBaHUsI apOUTPAYKHOTO PEIICHHS U T.II.

Crpykrypa opranos TIIC.

Opranmzanmonnas crpykrypa TIC Bkitouaet B ceOs cekpeTapuar 1 paBJieHHUE.

CekperapuaT BBITIOIHAET OCHOBHYIO OPraHU3aIMOHHYIO pabOTy MpH aMUHUCTPUPOBAHUU
CIIOpOB: NMPUHUMAET KOPPECHOHAEHIMIO OT CTOPOH; BEIET C HUMH NEPENUCKY 10 MOMEHTa 00pa-
30BaHMsI COCTaBa apOMTPOB; OPraHM30BBIBACT (POPMUPOBAHKE U HAYAJIO paOOTHI COCTaBa apOUTPOB;
HAIpaBJIseT apOUTpam roy4deHHbie OT CTOPOH JOKYMEHTHI.

B ¢ynxuuu IlpaBiieHusi BXOOUT NPUHATHE PellIeHU, KOTOpPbIe PersiaMeHT OTHOCHT
Kk komnereHuun IIpasiaenusi: o wopucaukuun TIIC, o Ha3HayeHun apOUTPOB, 00 OTBOjAE
apOUTPOB, 00 OTCTPAHEHUH APOUTPOB OT CBOMX IOJTHOMOUMIA; 00 ONpeaeIeHUN APOUTPAKHBIX
pacxojioB u T.ImL>

Cornnamenue o nepeaaye cnopa Ha paspemenue TIIC.

Paszpemennie cniopa B TITC BO3MOXKHO TpH HATMYIMK 3aKTF09eHHOTO CTOpOHAMH apOUTpaK-
Horo cortarenus. Harbornee pacrpocTpaneHHBIM CIIocOO0M 3aKITFOYEHHSI apOUTPAYKHOTO Corvialiie-
HUS SIBJISIETCS] BKITFOUEHUE apOUTPAKHOM OTOBOPKHU B JIOTOBOP (COMIAILIEHUE, KOHTPAKT).

Kaxip1it apOUTpaxKHbIii HHCTUTYT pa3padaThIBa€T CBOU TUIIOBbIE apOUTPAKHbIE OrOBOPKHU,
MO3BOJISIIOIIME MCKIIIOUMTh JIFOObIE PHCKM TPU3HAHUS OroBOpKH HeneictBurensHOM. TIIC
MIpeyIaraeT CICAYIOUTY0 apOUTPaXKHYI0 OrOBOPKY (B pel. ot 2023 roxa):

«/lrobou cnop, paznoanacue unu npemeH3usl, 8bIMeKarwue U3 HACMosue20 KOHMpPAKma ui
8 CEA3U C HUM, 8 MOM YUCIIe KACAIOUUECS €20 HAPYWEeHUS, NPEeKPAWeHUs WU HeOetiCMEUMeIbHOCMU,
OYOym OKOHUAMENbHO paspeuienbl nymem apoumpaxica 6 coomeemcmeuu ¢ ApoumpadicHolm
peanamenmom Apoumpasicno2o uncmumyma Topeoeoti nanamul 2. Cmokaonbmay.

HonomxautensHo CTOPOHBI MOTYT yKa3aTh B apOMTPAaXKHOM OrOBOPKE: MECTO MPOBEACHUS
apOuTpaxa, A3bIK apOUTPAKHOTO PA3OUPATEITECTBA, IPHMEHUMOE TIPaBO™.

Pexomennanusi oT aBTOpoB: CTOPOHBI, IITAHUPYIOIIHE MTEPEIaTh HA PACCMOTPEHHUE B OyIy-
1eM cBoM criopbl B TIIC, TOMmKHBI TIIATETFHO MOIOUTH K COCTABICHUIO apOUTPaKHOW OTOBOPKH,
B TOM YHCJIE BBIOpATh MPaBo, MPUMEHUMOE K CAMOMY apOUTPayKHOMY COIVIAIIICHHUIO, BO M30€KaHNE
CIIOPOB B 3TOM YaCTH.

22 SCC statistics (https://sccarbitrationinstitute.se/en/about-scc/sce-statistics)

23 SCC Arbitration Institute Rules, enter into force on 1 January 2023 (https://sccarbitrationinstitute.se/
en/resource-library/rules-and-policies/scc-rules)

24 SCC Rules Appendix I Organisation

25 The SCC Model Clauses (https://sccarbitrationinstitute.se/en/model-clauses)
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3arparsl Ha apOuTpaxHoe pazoupareabcTtso B TIIC.

Paccmorpenne nen B TIIC — npouecc aoporocrosiimid. [Ipourpasias eno ctopoHa, Kak
MIPaBUIJIO, HECET CBOM PACXOJIbl M BO3MEIIAET BCE PACXOIbI 110 JIey BhIMIpaBiiel ctopoHe. Ooias
CyMMa TaKHX pacXo0B JIByX CTOPOH B cpetHeM MOXKET cOCTaBiATh S00-800 Thic.eBpo. KOHKpeTHBIM
pazmMep OyIeT 3aBUCETh OT IIEHBI UCKA, TOPOTOBU3HBI FOPHIMUECKIX MPEICTABUTENICH CTOPOH, HAJIH-
Yus B JIeJI€ DKCIIEPTOB, MPOIOIDKUTEIILHOCTH PACCMOTPEHHUS JIeNa, €ro 00bEeMHOCTH U CIIOKHOCTH.

Taxk, mpu ooparenun B TIIC CtopoHa yriiaunBaeT perucTpaiiMoHHbIi coop B pazmepe 3 000
eBpo. PeructpariioHHbIii cOOp HE MOAJICKUT BO3BPATY U SIBISICTCS YaCThIO AJIMUHUCTPATUBHOIO
coopa.

J10 HenocpeICTBEHHOTO HaYalla paccMOTpeHus criopa kaxkaas Ctopona JtomkHa BHecTH 50%
aBAaHCA HA MOKPBITHE PACXOI0B IO Jeiy, pazMep kortoporo omnpeaensiercs [Ipasnenunem TIIC.
CymmMa aBanca paccuutbiBaercs [Ipasnenuem TIIC ucxons u3 pasmepa mpeamnonaraeMbix apou-
TPaXXHBIX PACXOIOB, a TAKXKE C YUETOM IMOJJISKAIIIET0 K OIUIare aJIMUHUCTPAaTUBHOIO cOopa.

Ap6urpaxnsie pacxoasl TIIC Bimo4aroT:

T'onopaps! apOUTPOB;

AJIMUHHCTpATHUBHBIN cOOp;

Kommnencarum pacxomnos apoutpos u TIIC (k mpumepy, KOMITEHCAIUs TPAHCTIOPTHBIX PACXO-
JIOB TI0 TIPUOBITHIO K MECTY YCTHBIX CITyIIIAHWH, pACXOJI0B Ha MPOKUBAHUE, PACXOIOB TI0 OpraHu3a-
1M TIPOBEICHHUS YCTHBIX CITYIIIAHHH, PACXOJIOB TI0 OILIATE YCIYT MEPEBOMUMKA H JIp. ).

CymMmMa nojjierxaitiero yrjiare aiMUHUCTpaTUBHOTO coopa onpenersiercs [Ipasnenuem TIIC
B 3aBUCUMOCTH OT Pa3Mepa LIEHbI CKa B COOTBETCTBUU ¢ paspaboranHoi TIIC mikaoii u yruiaunsa-
€TCsl B TTOJTHOM 00BEME B COCTABE aBaHCA HA MOKPBITHE pacxonoB. CliemyeT OTMETUTD, UTO B ApOu-
TPaXKHOM PEINIAMEHTE (8 ped. om. 01.01.2023) OOHOBIICHA IIIKAJIA pacyeTa aJIMUHICTPATUBHOTO cOopa,
B CBSI3U C YEM YBCIIMYMIIUCH ApOUTPAKHBIC PACXOJIBI .

IIpumepsl pacuera CyMMBbI aBaHCa Ha IIOKPBITHE PACXOIOB:

A) 6 cyuae nooauu 3asenenus o 83vlckanuu cpeocms 6 pazvepe 100 muic. e8po nonuas cymma asamca 6
cyuae paccmomperust cnopa mpemst apoumpamu cocmasisiem 38 266 espo. Coomeemcemeento, onst Memya pazvep
aeanca (50% om nonuoti cymmsi) cocmasnsem 19 133 egpo.

b) 6 cryuae nooauu 3asenenus o 63vickanuu cpedcms 6 pazmepe 2 MH. e8po NONHASL CYMMA A8AHCA 8 Cydde
paccmomperust cnopa mpemsi apoumpamu cocmaensiem 160 137 eepo. Coomeemcemaernno, onsi Ucmya pazvep asam-
ca (50% om nonnoti cymmol) cocmasnsiem 80068,50 espo.

OO6paiiaem BHUMaHUE, 4TO € OTBETYMK OTKA3bIBAETCSI OT BHECEHUSI CBOSH YacTH, TO JIEJIO
IIPOJOJKAETCS TOJIBKO MPH YCIOBUH, uTO Kcren ormatut B3HOC 32 OTBETUMKA.

Jlo BbIHECEHHUsT apOUTpaXKHOTO perieHus [Ipapienue ormpenenseT OKOHYaTeIbHbINA pa3Mep
BCEX apOUTPAKHBIX PACXOIOB, YUUTHIBAS, HACKOIBKO d(dexTrBHO 1 ObicTpo CocTaB apOUTPOB pac-
CMaTpuBaJ J€J10, CIIOKHOCTB CIIOPa U IPYTUE 00CTOSATEIHCTBA, OTHOCSIIIUECS K JICIY.

Kpome ykazanHbIx pacxonoB CTOpOHBI HECYT pacXo/ibl Ha OIUIATy YCIYT FOPUANYECKUX KOH-
CYJIFTAHTOB, OILJIATy YCIIyT KCIIEPTOB, PACXO/IbI 110 TPAHCHOPTUPOBKE, MPOKUBAHUIO, [I€YATH JTOKY-
MEHTAIUH U T.11.

[Tpu BemHECEeHHH pemienus o ey CoctaB apOUTPOB TaKKe pazperiaeT BOIPOC O pachperie-
JIEHUU BCeX pacxofoB Mexay CTopoHamHu.

Pexomennarust ot aBropoB: [Tockonbky apourpax B TIIC — nporieypa moporocrosiiiasi, To
710 TIOJIaYM MCKA U3YYMTE U OLIEHUTE BCE CBOM apTyMEHTHI U JI0Ka3aTenbCTBa. LleHa ommoku BbICO-

26 Art.49 SCC Rules
27 SCC Rules costs of the arbitration
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Ka. Takxe peKOMEHyeM BOCIIONb30BaThCsl pa3MEILIEHHBIM Ha CaliTe KaJIbKYJIITOPOM apOUTpPasKHBIX
PacxXomoB s IPEBAPUTEIHLHOTO pacueTa BOSMOKHBIX PacXooB Mpy paccMoTpenu criopa B TTIC.
[IpenBapuTenbHBIA pacyeT MO3BOJIMT OLEHHUTh LEIECO00Pa3HOCTh OOpallieHHs B apOUTpax ¢ Qu-
HaHCOBOW TOYKHU 3PEHUSI.

C yero HaunHaercs: apOuTpaxHoe pasdouparenbcTso B TIIC?

Apb6urpaxnoe pazouparensctBo B TITIC Haunnaercs ¢ Hanpasienus: Mcriiom TTpocsObt 06
apoutpaxe («Request for Arbitration»). 910 00bIMHO JOBOJBLHO KOPOTKUM JOKYMEHT, rie Kcrery
KPaTKO M3J1araeT CyIIEeCTBO CIopa, a TakkKe MPEABAPUTENHLHO YKa3hIBaeT MCKOBBIE TPEOOBAHUS, B
TOM YHCIIE€ TIPOBOJHUT JCHEKHYIO OLIEHKY pa3Mepa TpeOOBaHWIL;, MaeT OMMcaHue apOUTPasKHOTO
COIJIAIICHUS] WA OrOBOPKH, Ha OCHOBE KOTOPOW JOJDKEH OBITh pa3pelieH CHop; COOOIIaeT O
[PEITOIaracMoM KOJIMYIECTBE apOUTPOB U MECTE apOUTpaka.

ITpocr6a 06 apOuTpake MOXKET OBITH HampaBlieHa Kak M0 OOBIYHOM TOYTE, TaK U TIO 3JICK-
TpOHHOI nouTe arbitration(@chamber.se (4To sBIAETCSA YIOOHBIM B COBPEMEHHBIX YCJIOBHUSX).

ApOUTpaXKHOE MPOU3BOICTBO CUMTAETCS] HAYaThiM B JieHb noydeHus Cekperapuarom TIIC
[TpocrObI 00 apoUTpake.

OtBeTunk mocine o3HakomiieHus1 ¢ [Ipoceboit 06 apbutpaske B ycranosneHHbi TIIC cpok
npenocTaBisieT cBoe otBeT Ha [IpockOy 06 apOuTpaske.

®opmupoBanne CoctaBa apoOUTPOB.

OnHUM U3 BaXKHEHIIIMX 3TANOB B PACCMOTPEHUH JIFOOOTO Jiesia B apouTpaxke siBisiercs (op-
mupoaHue CocraBa apoutpos (“Arbitral Tribunal”).

CTOpOHBI ONPEAETSIFOT KOJIWYECTBO apOUTPOB MO CBOEMY YCMOTPEHUIO IPU 3aAKIHOUYEHUN
apOUTPaKHOTO COTJIallieHus”’. B OTCYTCTBHM JOTOBOPEHHOCTH CTOPOH O KOJIMYECTBE apOHTPOB,
[paBnenue TIIC peraer, 10KHO JH IEJI0 pacCMaTpUBATHCS €MHOIMYHBIM apouTpoM mim Cocra-
BOM apOuTpaka U3 Tpex apOUTPOB, MPUHUMASE BO BHUMAHHUE CIIOKHOCTD JIela, CyMMY TpeOOBaHUIN
1 MHbIE 00CTOSATENHCTBA, UMEIOIIME 3HAYSHHUE ISl paccMaTpuBaemMoro Borpoca. Hanpumep, B 2021
roxy 60 nen B TTIC O6bu10 pacCMOTPEHO COCTAaBOM apOUTPOB U3 TpeX apOUTPOoB U 37 1€ — eAUHO-
JIMYHBIM apOuTpoM™.

Io obwmemy npasuity, €ciy cocTaB apOMTPOB COCTOUT U3 TPEX apOUTPOB: OFMH HA3HAYAETCS
HUctiiom, oius - OTBETYMKOM, TPETHIA apOUTP — OH *Ke pezcenaTenb CocraBa apOUTPOB M30MpaeTCs
[IpaBnennem TIIC. Ecmu Ctoponbl Oe3AeHCTBOBaIM MO BOMPOCY HA3HAYEHHUS] apOUTPOB, TO
Bce apOutpbl HazHauarorcsi [lpaBnenuem TIIC, yuutbiBas Takue (hakToOpbl, Kak, Xapakrep U
00CTOATENBCTBA CHOPA, MPUMEHUMOE MPABO, MECTO U SI3bIK apOUTpaka, a TaKKe IPAKIAHCKYIO
TPHHAJICKHOCTD CTOPOH”'.

ITocne popmupoBanmst CoctaBa apOUTPOB COITPOBOXKICHHUE ejIa TICPEXOIUT B X KOMITCTCH-
1ro. C 9TOro MOMEHTa COCTaB apOMTPOB PEIIaeT TEKYIIHUE BOMPOCH KOMMYHHUKAIIUK CO CTOPOHA-
MM, pa3peliaeT ux 3asBICHHUSI.

Pexomennamusi or aBropoB: Ha craguu nomauu [IpockOb1 00 apoutpaxe Hctity 1eneco-
00pa3Ho yKa3aTh KaHAWAATYPHI apOUTPOB [UIsl HazHadeHus1. [Ipu 3ToM, pekoMeHTyeM pasyMHO T10-
JIONTH K BBIOOPY KaHmuaaryp. [IpenBapurensHO MpoBeuTe UX MPOBEPKY HA TIPEIMET HE3aBUCHMO-

28 Art. 6 SCC Rules
29 Art.16 SCC Rules
30 SCC statistics 2021 (https://sccarbitrationinstitute.se/en/about-scc/scc-statistics-2021)
31 Art.17 SCC Rules
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CTHU ¥ OECTIPUCTPACTHOCTH, TAKKE PH BEIOOPE YUUTHIBANTE SI3BIK apOUTPAYKHOTO Pa3OUpaTeIbCTRa,
MIPUMEHUMOE MPABO, KATErOPHIO CTIOpa U KBATU(UKAIMIO apOUTpa.

IHopsinok paccmorpenus aesaa B TIIC.

ITpu paccmotpennu aena B TIIC, ocHOBHOE BpeMsi yXOOUT HA MOATOTOBKY U OOMEH
MMCbMEHHBIMU TTO3UIIMSIMUA CTOPOH, a TaK)Ke HA KOMMYHHUKAIMIO MEXITy cTopoHamu 1 CocTaBoM
apOUTpPOB, KOTOpasi TMPOMCXOAUT YIAJIEHHO (MOCPEACTBOM JJIEKTPOHHOM IOYTHI, 3BOHKOB,
BUJICOKOH(DEPEHIICBSI3H).

HernocpencrseHHo ciyliaHue sBIIICTCS OJHOW W3 3aKJIFOUMTENBHBIX CTaJud IpoLecca U
3aHMIMAET BCETO JIUIITb HECKOJIBKO JHEH. DTO OTIIMYALT MOPSIOK PACCMOTPEHUS Jieja, HAapuMep, OT
M3BECTHOTO OEJTOPYCCKUM FOpUCTaM Mopsiika B Mex myHapotHoM apouTpaskHoM cyie ipu ben TTII L

C nenpto onpeneneHus rpaduka U MopsaKa pa3orpaTesibcTBa COCTaB apOUTPOB MPOBOTUT
opranuzaionHoe coseranue (Case management conference - CMC) co croponamu. CoBellianvie
OOBIYHO MPOXOJUT B JIUCTAHIIMOHHOM (popMate, HO BO3MOXKEH U JIPYTOM MOIXO.T 2.

ITo pesynbTaram coerianusi, CocTaBoM apOUTPOB YTBEPKIACTCS MPOIECCYATBHBIN MPHKA3
(«Procedural order»), KOTOpbIi SIBISIETCS 00S13aTENBLHBIM I CTOPOH U COACPKUT MPOIIETyPHOE
perynupoBanue. Takux MPUKa30B IO JAETy MOXKET ObITh HECKOJILKO TIO Pa3HBIM BOIIPOCAM.

OObIuHO B paMKkax paccMoTperust feia CTopoHbl 0OOMEHHUBAIOTCS TAKMMU JJOKyMEHTaMH, KaK
nckoBoe 3asiBienue («Statement of Claim»), OT3b1B Ha nck («Statement of Defence»), Bozpaxenus
uctua («Reply»), Bcrpeunsie Bo3pakenus otBeturika («Rejoindery), kpaTkue mosSiCHEHHS 110 UTOTam
ciymanuii («Post Hearing Briefy), 3asBienusimu CTOpoH 0 B3bICKAHUM PacxooB 1o jaeny («Sub-
mission on Costs»).

Bce nokazarenscTBa mo Aeiy aenstcs Ha (akTHdecKue (Hampumep, JIeNioBasi MEpernucKa,
JIOTOBOPHI ), IPABOBBIE (HAIIPUMED, IPABOBBIE AKThI, IPABOBBIEC Iy OIUKAIHN ), TOKA3aHUS CBUIIETENCH
u skcrieproB (WS).

Inargopma TIIC.

«SCC platform» — 310 1IppoBasi cucTeMa yrpapieHHs JIeTaMu, HAXOSIIUMUCS B IPOU3-
Bozctee TIIC. ITnargopma obecrieunBaeT apXMBHOE XPAHEHHE BCEX MPOLIECCYATBHBIX JJOKYMEHTOB
IO JIeNTy, @ TAK)KE JI0Ka3aTeNbCTB, NPEIOCTaBIeHHBIX B apouTpak CropoHamu. Kpome ocyiuect-
BJICHUS XpaHEHUS JJOKYMEHTOB, B I1aT()OpMy MHTETPUPOBAH KaJIeHIapb, MO3BOJIsONIMI CTOpoHaM
KOHTPOJIUPOBATH BCE JIAThl M CPOKHU B paMKax apOMTPayKHOTO pa30MpaTebCTBa*.

[Inardopma siBisieTcs BaXKHBIM CPEICTBOM KOMMYHUKaIMKM CTOpOH U apOUTPOB B MpolLiecce
apOUTpaskHOrO pa3duparenscTBa. Bmecte ¢ TeM, Hamuue mwiaropmMbl HE OTMEHSIET KOMMYHHKa-
MO Yepe3 AEKTPOHHYIO TOUTY, IPU 3TOM COOTBETCTBYIOILME IMMCbMA JIOJKHBI 3arpyKarbCsl U Ha
wiaropmy.

Hoctyn k ardopMe OTKpBIT KpyntocyTodHo. Taroke B [Tnardopme B paziene «Y4acTHUKH
JieTIay» OTPaXKAIOTCsl KOHTAKTHBIE JaHHbIE BCeX MpecTaButeneid CTOpoH 1o Aemy U apOuTpOB.

CayumaHus 1o ey B COBpeMeHHbIX YCJI0BHUSX.

Hecmortpst Ha 1o, uto TIIC pacnonokena B Crokronbsme (ILIBerust), ycTHBIE CiTylliaHusi B 04-
HOM (hopMare MOryT ObITh IPOBEIEHBI B JTFOOOM MECTe, KoTopoe Oyziet a1bo cortacoBaHo Ctopo-
HAMU TIPH 3aKJTIOUYCHUH apOUTPaKHOTO COMMIALICHHSI B KAY€CTBE MECTa MPOBEICHNUS YCTHBIX CITyIIIa-
HUiA, 00 Oynet onpeneneno CocraBoM apOUTPOB ¢ ydeToM MHeHus! CTOPOH.

32 Art.28 SCC Rules
33 SCC Platform — case management system (https://sccarbitrationinstitute.se/en/case-management)
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B HOBOI1 penakimu ApOUTPaKHOTO PErIaMeHTa 3aKperuieHo mpaBo Cocraa apOMTpPOB C yue-
TOM MHEHHSI CTOPOH MPOBOMTH CITYIIIAHKS B TUCTAHIIMOHHOM (popMaTe ¢ UCIIOIb30BaHUEM COBpE-
MEHHBIX IU(PPOBBIX TexHomorwi.** Benencreue pactipoctpanenns COVID-19 u BBeneHus ornpejie-
JICHHBIX KapaHTHHHBIX MEp BO MHOTHX CTpaHax cyaeOHbIe ciymianus B TIIC gacTo mpoBOIHIHACH
B JIMCTAHIIMOHHOM (hopMare. B HacTosiIiiee BpeMst KOJIMIECTBO OYHBIX CITYIIAHUN YBEITNIUBACTCS.

B kakoii cpok paccMaTpuBaeTCsi €10 M MPUHUMAETCS apOUTPaKHOoe peneHue?

Cpoku paccMOTpeHust Jiefia 3aBUCAT OT CJIOKHOCTH JeJia, MOBEACHUsI CTOPOH, APYTUX 00b-
eKTUBHBIX 00CcTOsATENBCTB. [10 0011IEeMy NpaBuTy, apOUTPaXKHOE PELIEHUE JOIKHO ObITh BHIHECEHO
HE T03/IHEE IIECTH MECAIIeB Co JHs nepenaun jaena CoctaBy apouTpaxa®. B HEKOTOPBIX CITydasx
[pasnenne TIIC BpaBe MpoaMTL CPOK PACCMOTPEHNS HA OCHOBAaHHH MOTHBHUPOBAHHOM TIPOCHOBI
co ctoponbl CocTaBa apOUTpaka MM TIPH UHBIX 0OCTOSTEIbCTBAX.

Wcxons n3 criokuBIIencs pakTUKH, 0T oopatiienus ¢ [ Ipocb0oit 00 apOuTpaske 10 MoTydeHust
Hctiiom apOUTpaskHOTO PEIleHHs IPOXOIUT B CPETHEM OKOJIO OHOTO T0J1a, IO CIOXKHBIM JIeNIaM —
CPOK MOXKET OBITh JIOJIBIIIE.

ApOuTpaskHoe peuieHue moaJie ;KUT 005KaJI0BAHUI0?

ApOGutpaxnoe pemieare BeIHOCHTCS COCTaBOM apOUTPOB B MUCEMEHHOU (hopme. OHO SIB-
JSIETCSI OKOHYATEIHHBIM 1 00s13aTeNbHbIM 71t CTOPOH ¢ MOMEHTA ero BhiHeceHus. OTHaKO B HEKO-
TOPBIX CITy4asx apOUTpasKHOE pelIeHre MOXKET ObITh 00KaJI0BAHO B ATICIUIAIIMOHHBIN CyJT OKpyTa
Cgea (Crokronbsm) [IBermm.

Cormnacno 3akony IlIBerun «O0 apOuTpaxke» apOUTPaKHOE PEIICHUE MOXKET OBITh MOJTHO-
CTBEO WJTM YACTHYHO OTMEHEHO ATIEIUISIMOHHBIM CYJIOM IO XOaTacTBY OAHOM 13 CTOPOH, €CIIN:

1) ono ne oxeamvleaemcst OercmeumenbHbIM apOUMpANCHLIM COTAULEHUEM,

2) apbumpyl 8biHecIU peuerue nocie UCmedeHUs YCMaHOBIIeHHO20 CIOPOHAMU CPOKA JIUOO
apoumpwl 8blULTU 30 NPEOEIbl CEOUX NOTHOMOYULL

3) apbumpadsicroe pazoupamenbcmeo He 00NHCHO ObLilo umemsb mecmo 6 Lllseyuu,

4) apbump Ol HA3HAYEH 8 HAPYUIEHUE CO2NAULeHUSI CHOPOH,

5) 6 xo0e pazbupamenvcmea 66110 OONYUWEHO KaKoe-Tub0 UHOe HapyuieHue, KOmopoe, 8epo-
SAMHO, NOGIUSIO HA UCXO00 CRopa’®.

Crnemyer OTMETHTB, YTO XOJATaWCTBO 00 OTMEHE apOUTPAKHOTO PEIICHHUS JOJKHO OBbITh
3asBJICHO B TeueHHe TPeX MecsleB C MOMEHTA MOJy4eHHUs! perieHusi cropoHoi. OcoOeHHOCTh
PACCMOTPEHUS TAKOTO XOAaTalCTBa — IMPOIIECC BEAETCS HE Ha aHTJIMACKOM SI3bIKE, a Ha IIBEJCKOM.

ApOutpakHoe perieHne, KOTOPbIM apOUTPBI 3aBEPIIUIN PA3OUpPaTENHLCTBO, OTHAKO KOTOPOE
HE COJICPKUT BBHIBOJIOB O BOIIPOCAM, MEPENaHHBIM HAa pa3pelieHre apOHTpaka, TaKkKe MOXKET
OBITh I3MEHEHO MOTHOCTHIO WJIM YaCTHIHO TT0 XO/IaTalCTBY CTOPOHBI. XOIaTalCTBO JOIDKHO OBITh
3asIBJICHO B TCYCHHE TPEX MECSIICB C MOMEHTa 1oTy4deHusi CTOPOHOM apOUTPaKHOTO PEILICHHS® .

OOpariraeM BHUMaHKE, YTO Ha MEPUOJ pACCMOTPEHHS >KaJI00BI IPOIIECC MTPU3HAHUS U ITPHUBE-
JICHUS! B UCTIOJIHEHUSI apOUTPA’KHOTO PEIICHUSI MOXKET ObITh IPHOCTAHOBIIEH.

Taxke HanomuHaeM, 4to B pamkax Konsenuun OOH o nipu3HaHuy v NpUBEIEHUH B UCTION-
HEHMe MHOCTPAHHBIX apouTpakHbIX pernennii (Horo-Mopk, 10 moss 1958 rona) i HAMOHATEHOTO
3aKOHONIATENILCTBA €CTh OCHOBAHMS, TIO0 KOTOPHIM MOMKET OBITh OTKA3aHO B IPU3HAHUY U TIPUBEIICHUN

34 Art.32 SCC Rules
35 Art.43 SCC Rules
36 Cratbs 34 3akona [IBenuu 1999 r. «O06 apOuTpaxke»
37 Cratbs 36 3akona [IBenuu 1999 r. «O06 apOuTpaxke»
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B HCIIOJTHEHUE apOUTPAKHOTO pelieHus (POTUBOPEUHEe MyOTMIHOMY MOPSIKY H Ip.).

IoaBoast UTOT, MOKHO OTMETUTD, YTO PACCMOTPEHME MEKTYHAPOIHBIX KOMMEPUYEeCKHX
criopoB B TIIC siBiisieTcs1 10pOrocrosiieid mpoueaypoil, B KOTOPOil MOKHO PacCUYMTHIBATH
HA npogeCCHOHATIbHOE H TIIATEIbHOE Pa30MPaATEIbCTBO 110 JIeJIy ¢ COOII0IeHHeM TPAIUIUM
IIBeackoro apouTpaka, 4Tro MoOxKeT ObITH ONPABAAHHBIM B KOHKPETHBIX 3HAYMTEIbHBIX
CIopax.
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ITPAKTUYECKHNE ACIIEKTbBI IPU3HAHWA U UCITOJIHEHNW A
NMHOCTPAHHBIX APBUTPAXHbBIX PEIHEHNU B KHP

I'ynsnyp HypkeeBa,

napmuep, enasa ogpuca GRATA International 6 Ilekune

Macmrabusle MH(GPaCTPYKTypHbIe MpoekThl Kuras, B pamkax peaqu3aluyd HporpaMMbl
«OmuH nosic - OOUH MyTh», COTPYIHUYECTBO B KIIFOYEBBIX cekropax, ydactue B LIIOC — 3tu
u ipyrue $HaKTopbl CIyKaT JajdbHEHUIIEMY pa3BUTHIO TOPTOBO-3KOHOMUUYECKUX OTHOILICHUH CTpaH
CHI' ¢ monHeOecHoi, 4TO B CBOIO OYEpeIb JIENaeT erie 0ojiee akTyalbHbIM BOIIPOC PU3HAHUS U
UCTIOJTHEHUSI PEIICHUI HHOCTpaHHOTO apOuTpaska Ha Tepputopun KHP.

HopmaTuBHO-nnpaBoBas 0a3a 1Ji NIPU3HAHUSA M UCIIOJTHEHUS HHOCTPAHHBIX apOu-
TPAXKHBIX pPeLIeHU I

Kwurait B 1987 rony npucoenunuincsa k. KoHBeHIuM 0 Npu3HaHUM U NPUBEIACHUN B HC-
TIOJIHEHHE HHOCTPAHHbIX apOUTPaXHBIX pemenuii 1958 roma (nanee - Hpio-Mopkckast KOHBEH-
1us).

IIpu npucoemunennn Kk Hero-Mopkckoit komsenmuu Kurtail chenan JBe OrOBOPKH.
OnHa W3 HUX 3aKJIIOYAETCS B TOM, YTO KOHBEHIIMS NPUMEHSIETCSA TOJIBKO K MPU3HAHUIO U
MPUBEJEHUIO B UCIOJIHEHUE apOUTPAKHBIX PEIICHU, BBIHECEHHBIX HA TEPPUTOPUU JIPYTrOTrO
JoroBapHuBarollerocsi rocynapctsa. OHa M3BECTHa KaK «OrOBOpPKa B3auMHOCTH». Jlpyras
TaK Ha3bIBa€Mas «OrOBOPKA M0 KOMMEPYECKHM BOIPOCAM» 3aKIKOYAeTCs B TOM, 4yTOo Hbro-
MopkcKasi KOHBEHIMS JIOJKHA PACIIPOCTPAHATECS TOIBKO HA T€ TIPABOOTHOMICHHS, KOTOPhIE
CUMTAIOTCSI KOMMEPUYECKMMH B COOTBETCTBHUH C HAI[MOHA JIbHBIM 3aKkoHOAarebcTBOM KHP.

B nanHoOIi cTaThe MBI HE OyJIeM paccMaTpUBaTh NepeyeHb HEOOXOIUMBIX JOKYMEHTOB
JUISl IPU3HAHUSL U UCIIOJIHEHUs pemieHus: apoutpaxa B KHP, mockosibKy HalMoHanbHOE 3a-
xoHomarenscTBO KHP, perynupyromee Bonpocsl NMpu3HaHUS U NPUBEACHUS B MCIOJHEHUE
MHOCTPAHHBIX apOUTPaXKHBIX PEIIEHHMIT, COOTBETCTBYET Hbro-MopKCKO# KOHBEHIMH C y4ETOM
JBYX BBILIEYKA3aHHBIX OTOBOPOK.

Cratbs 290 I'paxkianckoro nporeccyansHoro kojaekca KHP npeagycmarpuBaer, 4To B T€X
ClIy4asix, KOr/1a apOuTpaskHOE pEIIeHEe MHOCTPAHHOT0 ApOUTPAKHOTO YUPEIKIEHUS HY K IACTCS
B MNpPU3HAHUU U MPUBEICHUM B HCIOIHEHUE KHUTANCKUMU CyJaMH, 3aMHTEPECOBAHHBIE
CTOPOHBI JOJKHBI 00palaThcsi HEMOCPeACTBEHHO B HapoaHblil cya MO MecTy KHUTEIbCTBa
OTBETYMKA WJIM MECTOHAXOXKJCHUIO UMyIecTBa oTBeTurka. Cya OyaeT paccMaTpuBaTh 3TOT
BOIIPOC B COOTBETCTBHMH C MEKIyHAPOIHLIMH JOrOBOpaMH T.e. Huro-Mopkckoii KoHBeHIueiH,
JBYCTOPOHHHMH MEXIYHAPOIHBIMHU COTJIAIICHUSMU U TIPHHITUIIOM B3aUMHOCTH.
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B nensx peanuzanuu nonokeHui Huro-Hopkckoit konennuu BepxosHbiii HapoaHslii
Cyn KHP (Supreme People’s Court of China) B 1987 rony uznan YsemomiieHue o mpuBeIeHUN
B HUCIIOJIHCHUC KOHBGHLII/II/I O MMPU3HAHWU W MPUBCACHHUN B HMCIIOJITHCHUC WMHOCTPAHHBIX ap61/1Tpa>K—
HBIX PEIeHHH, B KOTOPOM Pa3bACHAIOTCS IpaBHIla, IpUMeHUMBbIe K Hbio-Fopkckoil KOHBEHIHH,
BKJIFOUAsl FOPUCIUKIINIO, CPOKH TOAAYU 3aABOK, CTAHAAPTHI 00KaTOBAHUS ISl PU3HAHUS U
IPUBEJCHUS B UCIIOJIHEHUE U T.1.

JIns nanpHEWIIEro yTOYHEHWS MPaBWI O NPU3HAHUU U NPUBEJCHUHM B HCIOJHEHUE
MHOCTPAaHHBIX apOUTpaxkHbIX pemeHuid B 1995 rogy Bepxosnsiii Hapoaubiii Cyn BeIycTHI
VBenomienue st HapogHoro cy/a, 3aHUMAIOIIErocsi HHOCTPAaHHBIM apOUTpaxeM, KOTOpoe ObLIO
JOTIOHUTEINBHO nepecMoTpeHo B 2008 roay (Yeemomnenue 2008 roaa).

B yBenomniennu 2008 roga pazbacHIIOTCS 00CTOSATEILCTBA, IPU KOTOPHIX KUTANHCKHE
CyAbl MOTYT OTKa3aTh B IMPU3HAHWHA WIM NPUBEICHUM B HCHOJIHEHUE WHOCTPAHHBIX
apoutpaxusix pemeHuii. Kpome Toro, Yeegomnenue 2008 roga Takke yCHWIMBaeT HaIA30P
Hapoansix cy10B 3a Mpu3HaHUEM U TPUBEICHUEM B UCTIOJIHEHUE MHOCTPAHHBIX apOUTPAKHBIX
pelIeHUi MyTeM CO3/1aHusl BHYTPEHHEH CUCTEMBbI OTYETHOCTH.

B cooTBeTCTBUM € 3TON CHCTEMOW OTYETHOCTH, Koraa HapoaHblil Cy1 CKIOHEH OTKA3aTh
B MPU3HAHUU WJIU TPUBEJICHUU B WCIIOJIHEHHE WHOCTPAHHOTO apOUTPAKHOTO pEIICHUs, OH
00s13aH MpEICTaBUTh JTOKJIa B Bhimectosmil Hapoausiii Cy aneuisiiMOHHON MHCTaHIUU
(People’s High Court) myist nanibHeH1Iero pacCMOTpPEHUSI.

Eciu Beiectosimmin HapoaHeiil Cy TakKe CKIOHSAETCA K MHEHHUIO, YTO B IPU3HAHUU
JOJIKHO OBITh OTKA3aHO, TO JI€JI0 JOJKHO ObITh epenano B BepxoBubiit Hapoansiii Cyn KHP
JUTSI OKOHYATEIILHOTO PACCMOTPEHUS M Pa3pEIICHIUS, TPEXKIC YeM MOKET ObITh BRIHECEH OTKAa3
B YJIOBJIETBOPEHUU 3asIBJICHUS O MIPU3HAHUH.

Takum o6pazom, Hapoanslii cyn BipaBe TOIBKO MpU3HATH HHOCTPAHHOE apOUTPaKHOE
pelIeHue: 0TKa3 B MPU3HAHUU MHOCTPAHHOTO apOUTPA’KHOTO PEIIEHUs OCYIIECTBISET TOIbKO
Bepxosnbiii Hapoausiit Cyn KHP.

31 Jexaopsa 2021 roga Bepxosusbiii Hapoausiii Cyn KHP omy6nukoBan pesrome cum-
no3uyma BepxoBHoro Cyza ¢ pa3bsiCHEHUSIMU TTO PUMEHEHUIO Hrto-MopkcKoil KoHBEHIHH.
Kuntouesbie pasbsicHenus 2021 roga kacaroTcs ClIEIyIOINUX BOIIPOCOB:

= Henposenenue «1eperoBopoB /10 apOUTPaKHOTO Pa30MpaTeIbCTBa HE
SIBJISIETCS] TIPOLIECCYATbHBIM HapyIIeHUEM B cOOTBETCTBUM cO cTtathel V (1)(d) Heto-
flopKCKoﬁ KOHBEHLIMU.

. Ecnu kuTaiickuii cyn1 y’e MOCTaHOBUJI, YTO apOUTPaKHOE COTJIAILICHNE
MEKy CTOPOHAMH HE 3aKIIFOYEHO, HUUTOXKHO, HEAEUCTBUTEIBHO WIIM HCTEKITH CPOKH
MCKOBOW JIABHOCTH, W TIPU3HAHUE W TPUBEACHUE B KCIOJIHEHHE apOUTPaKHOTO
pelieHus: OyZeT MPOTUBOPEUYUTh BCTYIHUBILEMY B CHJIYy PELICHUIO KHTACKOro Cyja,
TO KMTaMCKUM CyJ] JOJDKEH OTKa3aTh B MPU3HAHUM TAKOTO apOUTPAKHOTO PEIleHHS,
MIOCKOJIbKY 3TO SIBJISIETCS HApYLIEHUEM ITyOJIMYHOTO MOPSAAKA, KaK 3TO MPEAYCMOTPEHO
B crathe 5 myHkTa 2 (b) Horo-Mopkckoii KOHBEHIMN.

Heob6xonnmMo oTMETUTh, 9TO pE3toMe CUMITO3MyMa JIUIIIh TTOATBEPKAAET MPEAbITYIIYIO
npakTuky HapoaHbIX KUTAlCKUX CYZIOB.
C momenTta npucoenuHeHus Kuras k Hpro-Mopkckold KOHBEHLIIMM KUTAHCKUE CYJIbI

38 http://cicc.court.gov.cn/html/1/218/62/409/2172.html Pe3rome cumno3uyma o MHOCTPAHHBIM
KOMMEPUECKHUM CyJeOHBIM pa3oupaTenbCcTBaM
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TosibKO JiBakbl (B 2008 u B 2018) oTKa3pIBaIMCh MPU3HABATh U MPUBOJIUTH B UCIIOJTHEHHUE
MHOCTPAaHHBIC apOUTPaKHBIC PELICHUSI 10 OCHOBAHUSIM, MPOTUBOPEYAILIUM MMyOJIMYHOMY T10-
pAnKy?.

B nene 2018 rona ocHOBaHHEM ISl OTKa3a KUTAMCKOTO Cy/a SABHICS TOT (DAaKT, 4TO KH-
TaWCKUM CyJl MOITBEPAII HEJCHCTBUTEILHOCTh apOUTPAKHOU OTOBOPKH.

MHuenus kutaiickux cyaoB no ey 2018 roga u neny 2008 roga MoKHO pe3IOMUPOBATH
cienytoum obpaszom. B nene 2018 roga 3auHTEpecOBaHHbBIE CTOPOHBI MOJIATU 3asIBICHHUE 00
apOUTpake B MTHOCTPAHHOM rOCyIapCTBe, 1aXKe KOr/ia KUTAaUCKUM CyJl yKe MOATBEPANIT HeeH-
CTBUTEJIBHOCThH apOUTpakHOTO coraiieHrs. COOTBETCTBEHHO, KUTAUCKUI Cyll MTOCTaHOBUI,
4TO apOUTpaKHOE pelIeHNEe HAPYIITIIO TyOraHbIN opsnok Kurast.

B nene 2008 roga kuTalickuii Cy/ MOCTAaHOBUII, YTO apOUTPAKHOE PEIICHUE COACPIKATIO
pEIIeHHs 10 BOIIPOCaM, He BEIHECEHHBIM Ha pacCMOTpPEHHUE B apOUTpaxk, U, TAKUM 00pa3oM,
OJTHOBPEMEHHO HAPYIIUJIO MyONuYHbINA nopsiaok Kuras.

IIpakTHKa 110 NPU3HAHMIO PEeLICHNH HHOCTPAaHHOrO apouTtpa:xa B KHP

OcCHOBBIBasICh Ha HCCIIEIOBAHUSX M3 0a3bl JaHHBIX CcylaeOHbIX pemenuit, ¢ 2001 mo
2022 rox HacuuThIBaeTCs 243 nena, CBSI3aHHBIX ¢ MPU3HAHUEM U ITPUBECHUEM B UCIIOJHEHUE
WHOCTPAHHBIX apOUTPAKHBIX PEIICHU, U3 KOTOPHIX TOJBKO 43 ciiyyas mpuBeIH K OTKa3y B
NPU3HAHUY WU IPUBEJICHUU B UCIIOJTHEHUE.

B paznuunbIX ucTOUHMKAX UHGOPMAIIUS O MPOLUEHTHOM COOTHOIIEHUH YCIIEIIHBIX Je
0 MpU3HaHUIO0 OTJIn4aeTcsi. O0YCIIOBIICH ATOT (haKT TEM, UTO ITPU COOTBETCTBYIOIINX pacueTax
yalie BCEro MpeaMeTOM aHalii3a SIBISIOTCS Jeja, M0 KOTOPbIM BO30YXKJIEHO T'PaKIaHCKOE
MPOU3BOJICTBO, TOTJa KaK B HEKOTOPBIX pacyueTax YYTEHbl TaKXKe Jena, TIPakIaHCKOe
MIPOU3BOJICTBO MO KOTOPHIM HE BO30YKIAIOCH U 3asBJICHUS O IPU3HAHWUN OBLTHA BO3BPAIIICHBI
WU OTO3BAaHBI.

Tak cornacHo uccinenoanusiMm China Justice Observer (CJO) B 2018 — 2019 rr. 87.5%
3asBJICHUN O MPU3HAHUU U UCTIOJIHEHUU UHOCTPAHHBIX apOUTPakHBIX PEIICeHUIN ObLIN yCIIeII-
HO IIPU3HAHBI U UCTIOJHEHBI ™.

B 2019 rony kuraiickue cyapl paccMoTpend B o01ei cinoxuoctu 30 fen o Npu3HaHuu
Y TIPUBEICHUH B UCTIOJTHEHUE WHOCTPAHHBIX apOUTPAKHBIX PEIICHUN.

Kwuralickue cynpl TpU3HAIN U TPUBEIU B UCIIOJIHEHUE, IOJTHOCTHIO I YACTUYHO, UHO-
CTpaHHbIE apOUTpaKHbIE pelIeHus 1o 21 Jeny; B TpeX cliydasiX KUTalCKUe Cy/abl OTKa3ald B
MPU3HAHUU, & B OCTAJbHBIX IECTH CIydasX 3asBJICHUs ObUIM JIUOO OTO3BAHBI 3asIBUTEIISIMHU,
MO0 UMEJCS CIOP O MOACYAHOCTH.

Jpyrumu cioBaMu, B oO1Eel CI0KHOCTH 24 nena ObUIH Mepe/laHbl Ha paCCMOTPEHHE 10
CyIIECTBY, 21 M3 KOTOPBIX KAaCaJUCh MPU3HAHMS U UCIIOJIHEHUS apOUTPAKHBIX PEIICHHH, 4TO
no3Bosiniio CJI mpuiiTi K BEIBOLY 00 ypoBEHE YCHENIHOCTH TPH3HAHUS HHOCTPAHHBIX apOUTpaxK-
HBIX penieHni cocrasistronieM 87.5%.

CornacHo Apyrum uctouyHukam, B nepuoji ¢ 2005 mo 2015 rr. Obutu npusHansl 68% e,
B riepuoa ¢ 2015 o 2017 rr. cpenHnii ypoBeHb Npu3HaHusa coctaBui 75.3%, B nepuon ¢ 2018
—2022 rr. 6611M pu3HAHKL 66.7% men*!.

39 https://zh-tw.chinajusticeobserver.com/a/china-refuses-to-recognize-a-foreign-arbitral-award-on-
the-grounds-of-public-policy-for-the-2nd-time
40 https://www.cjoglobal.com/index.php/2021/12/10/can-foreign-arbitral-awards-be-enforced-in-china/

41 FRAT AN E b B A P E I AGARIRAT, TKE% RZAR, SWFEIAEIHESFT hitp://www. calsw. net/business/
theorv/2022111839919. html
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[Ipu naHHBIX pacyeTax, yYUTHIBAJIUCH BCE /€A, B TOM YMCJIE OTO3BAaHHBIEC WM HE MPH-
HATBIE K PACCMOTPEHMIO N0 CYLIECTBY, IPakIaHCKOE MPOU3BOJICTBO MO KOTOPHIM HE BO30Y-
KJ1aJI0Ch.

CyneOHbIe pacxoabl

[ocynapcTBeHHAs MONUTMHA IO 3asIBICHHUIO O MPU3HAHUKI HHOCTPAHHOTO apOUTPaKHOTO
pemerus cocrapiseT S00 kuTaiickux roanen (mpuodausurensao USS 71).
3a HCHOJHUTENBHOE MPOU3BOJCTBO Cy/eOHbIE COOPBHI HUCUUCISIOTCS W3 CYMMBI,
MOJICKAIIEeH MPUHYIUTEILHOMY HUCIOJHEHUI0. B YacTHOCTH, cTaBKM COOPOB 3a KaxKI0e
WCIIOJHUTEILHOE MTPOU3BOJICTBO SIBJSIIOTCS CIEAYIOIUMU:
* ot 50 roaneii 70 500 r0aHel Mo HEMMYIIECTBEHHBIM CIIOPaM;
* 50 roaHeil, eciau UCMOJIHEHUE BKIIIOYAET CyMMY, He nipeBbimaroltyo 10 000 oanei;
* 1,5% ot cymmpl, npesbimatoieit 10 000 roaneit, Ho meree 500 000 roaneit;
* 1 npoueHT oT cymmsl, nipeBbimatoiieit 500 000 roanel, HO MeHee 5 MUJIJIMOHOB 10a-
HEH;
* 0,5 % or cymmBbl, IPEBBIIAOIIECH 5 MUJUIMOHOB F0aHeH, HO MeHee 10 MUIITMOHOB
I0aHEH; U
* 0,1 % ot moboit cymmbl, peBbimatonieid 10 MUITHOHOB F0aHEH.

[Ipu muaHupoBaHUM PACXOJIOB TaKKE HEOOXOJUMO YUMTHIBAThH TOHOpApbl KUTAMCKUX
aJIBOKATOB, MOCKOJIbKY HHOCTPAaHHBIC aJBOKAThl HE UMEIOT MpaBa Ha MPeCTaBICHUE UHTEpe-
coB B KuTaiickux HapoAHbIX cynax. JIMleH3upOBaHHBIMU aJIBOKATAMU MOTYT SIBJISITHCSI TOJIBKO
rpaxnaane KHP.

Cornacno otuety Becemupnoro 6anka Doing Business 20204, pacxoapl Ha KHTaHCKHX
aJIBOKaTOB B CPEHEM COCTABIISIIOT 7.6% OT CyMMBI UCKa.

Jo 2018 roga mpaBuTenbCcTBO KHTas yCTaHABIMBAIO PETYIMPYEMBIE TOCYIApPCTBOM
IIEHbl Ha TOHOPaphl aJBOKaTaM. XOTs MPaBUTEILCTBO OOJIbIIIE HE OTPAHUYUBAET pa3Mep CTO-
MMOCTH IOPUJIMYECKUX YCIIYT, HA MPAKTUKE TOHOPaphl KUTAMCKUX IOPUCTOB B OCHOBHOM HE
OTJIIMYAIOTCS OT YKa3aHHBIX B 0TYeTe BceMupHOTO OaHKa OPUEHTUPOBOYHBIX IICH.

CoracHo mociaeAHEMY CTaHJAApPTy B3UMaHMs IUIAThI, BeIMylleHHOMY B 2016 romy my-
HUIUTIAJIBHBIM MPaBUTEILCTBOM [leknHa, 7S Kaxkaoro stama cyaeOHOro pa3ouparesnbcTBa
KUTAMCKUE IOPUCTBI MOTYT OIPEAEIATh YCIOBHBIE TOHOPAPhl MPOMOPIIMOHATIBEHO CTOUMOCTH
MCKa, a METOJ] pacueTa TaK»Ke SBJISICTCS IPOTPECCUBHBIM.

CornacHo nporpeccuBHOM (hopmyie npaButenscTsa [lekuna:

(1) Jns mena co crommocThio ucka 1 Mo gomutapoB CIIIA, cyneOHbIe n3nepxKu
i Kaxaon cragun coctaBisior 44,000 nomnapor CIIA, a obmme cyneOHbIe H3ASPKKN Ha
JIByX CTaJIUSIX COCTABJISIOT mopsiaka 8,8%;

(2) Ansa nena co ctTouMOCThIO Hcka 2 MuitnoHa joymapos CILIA, cynebHbie u3nepKKu
st Kaxxaou craguu cocrasisitoT 74,000 nomnapos CILIA, a obmue cyneOHble U3AEPKKH Ha
JBYX CTaJusIX COCTaBISIOT 7,4%.

DTOT CTaHJAPT TAKXKE KOPPEIUPYETCs CO CTaTUCTUKOM BeceMupHoro GaHka.

Cpoxku paccMmoTpeHust

3asIBIICHUS O MMPpU3HAHWU U IIPUBCACHUN B UCITIOJIHCHUC ap61/ITpa)KHOFO pCUICHUA JOJI’KHBI
OBITH IMOoJaHbl B TCUCHHUC JABYX JICT C OAAThbl HCIIOJHCHHA, IMPCAYCMOTPCHHOI'O PCUHICHUCM

42 https://openknowledge.worldbank.org/bitstream/handle/10986/32436/9781464814402.pdf
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apoutpaxa®. Ecnu B apOUTpakHOM pPEIIeHUH HE OTOBAPUBAECTCSI CPOK UCTIOTHEHHUS, IBYXJIET-
HUM CPOK UCUUCIISAETCS C AaThl BCTYIUICHUS B CUITY apOUTPAXKHOTO PEIICHUSI.

Cornacno 3akononarensctBy KHP, ecnu cyn ygoBiaeTBopsieT X01aTtaiicTBO O IPU3HAHUH,
Cyl JOJKEH MNPHUHSATHh TAaKO€ PELICHHE B CPOK OT 2 10 6 MecsSIeB C MOMEHTa MPUHATHS
sasBieHus*. [Ipu 0coObIX 00CTOSATENHCTBAX MPOIJICHNE BBINIEYKa3aHHBIX CPOKOB YTBEPK/1a-
eTcs npenacenaresnieM HaponHoro cyia v Takue CpoKu MOTYT ObITh MPOJUICHBI elle Ha 6 Mecs-
LEBY.

OnHako, eciu Cy i OTKJIOHSIET XOJaTalCTBO O MPU3HAHUU HMHOCTPAHHOTO apOUTPAKHOTO
pelieHus, Cya, OTKIOHSIOIINI X0AaTallCTBO, TOKEH COOOIIUTL 00 OTKAa3€ B BHIIIECTOSIIUN
HApOJIHBIN CyJl B COOTBETCTBHHM C TpPEOOBaHUSMHU BbIICyKa3zaHHOTO YBeaomieHus 2008
roga. Ecnu Beimectosmuii HapomHblil cy1 3aiiMeT MO3MIINIO, YTO 3asBJIICHUE JOJDKHO OBITh
YAOBJIETBOPEHO, CYJl HEMOCPEICTBEHHO BEPHET CBOE 3aKJIIOUYECHHE B HAPOAHBIN Cya MEPBOI
MHCTaHIMU. Toraa Kak €Ciu BILIECTOSIINN HAPOAHBIN CYyJ COTIACUTCA C OTKa30M HApOJIHOTO
CyJa B YJIOBJICTBOPEHHUH 3asiBJICHUS, OH, B CBOIO OYepEe/b, JOJDKEH COOOIIUTh 00 OTKa3e B
Bepxosnsiii Hapoausiii Cyn KHP. Tonpko nmocne toro, kak BepxoBnsiii Hapoausii cyny KHP
COTJIACUTCS OTKJIOHUTH 3asiBJICHHE O MpU3HaHUK, HapoaHblil cy/| MepBOM MHCTAHIIUU MOXKET
BBIHECTH pellleHrne 00 0TKa3e B MPU3HAHUN WHOCTPAHHOTO apOUTPaKHOTO PEIICHHUS.

Takum 06pa3om, CpOKH 1O PACCMOTPEHUIO 3aSIBICHHUM O MPU3HAHUM B CIydasx, KOrjaa
peub ujer o0 OTKaze B MPU3HAHUM WHOCTPAHHOTO apOUTPaKHOTO PEIICHHUs, HA MPAKTHKE
MOTYT COCTaBJISATh OT 1 710 2 JieT.

B 42 npoananu3npoBaHHBIX PELIEHUAX Cy[la CPEIHEE BPEMs Ha NMPU3HAHUE COCTABUIIO
356 nHel, MaKCUMAJIbHBIN CPOK paccMoTpeHust 1727 queit 1 MUHUMaNbHBIN 41 neHp*.

[Tocne mpu3HaHUs UCTIOTHEHNE HHOCTPAHHBIX apOUTPAXKHBIX PEIICHUN HUYEM HE OTIIH-
YaeTcs OT UCTIONHEeHUs cyeOHbIX pereHuit Kutas. Mcxoas uz nanueix BecemupHoro 0anka Ha
UCIIOJTHEHUE PEIIeHUs cy/ia B cpeHeM Tpedyercs 240 naei?.

IIpuyunbl oTka3a B [IpuzHanuu

[lomy4eHHbIe pe3yIbTaThl aHAIN3a 1€ TOKA3bIBAIOT, YTO OTKA3 00YCIIOBJIEH ITTaBHBIM 00pa3oM
MPOIIECCYATIbHBIMU Ie(hEeKTaMU, TIPUIEM HaUOOJIbIIIEE YMCIIO JIEN CBSI3aHO ¢ HEd(D(HEKTUBHBIMU
apOUTPaXKHBIMHU COTJIAIICHUSIMH WJIH TIpOIiecCyallbHbIME JieekTamu. Kak ObII0 OTMEUEHO BBIIIIE,
MEHEE 4acTO YIIOMUHAEMbIM OCHOBAaHUEM SIBJISICTCS HAPYILIEHHUE ITyOIMYHOTO MOPS/IKA.

43 cTaThs 246 I'paxxnanckoro npoueccyanbHoro kogekca KHP

44 3akoH 00 Apoutpaxe KHP 1994 r

45 i E E b4 57 5/ 5 P # & 4 htp://www.cietac.org/index.php?m=Article&a=show&id=256

46 https://zh-cn.chinajusticeobserver.com/a/time-and-expenses-recognition-and-enforcement-of-

foreign-arbitral-awards-in-china
47 https://openknowledge.worldbank.org/bitstream/handle/10986/32436/9781464814402.pdf
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IIpnyuHbI 0TKAa32a B NIPU3HAHUM

(amammm3upyemsiid epuog 1994 -2015 )

OcHoBaHHE

KoanuecTBo

32

%

ApOutpaxxHoe corjaliieHue
HEJICUCTBUTEIILHO

Hero-HNopkckas
KOHBEHIIUSA

Crartbs 5 myHKT 1
MIOAMYHKT (a)

8

23.53%

CocraB apOUTpa)xHOTO OpraHa
WM apOUTPaXKHBIN MpoLiecC He
COOTBETCTBOBAJIH COTJIAIIEHUIO CTOPOH
WY 3aKOHY CTPaHbl apOUTPasKHOTO
paccMOTpeHust

Hero-HNopkckas
KOHBEHIIUSA

Crartbs 5 myHKT 1
noamyHKT (d)

23.53%

CropoHa, IPOTHB KOTOPOI BEIHECEHO
penieHre, He OblIa JOKHBIM 00pazoM
yBEIOMJICHA O Ha3HAYCHUH apOuTpa WiIn
00 apOuTpaxHOM pa3z0UPATETHCTBE HIIN

10 IPYyTUM TPUYMHAM HE MOTJIa MPe/I-

CTaBUTh CBOM OOBSCHCHHSI

Hpro-Nopkckas
KOHBEHIUSA

Cratbs 5 myHKT 1
noanyHkT (b)

17.65%

He npencraBneHo 10MKHBIM 00pa3oM
3aBepeHHOE (HOTapHUaJbHO 3aBEPEHHOE
1 JIETATM30BaHHOEC), IEPEBEICHHOE,
MIOJUTHHHOE apOUTPasKHOE PelIeHUE

Hpro-Nopkckas
KOHBEHIUSA

Crarpsa 4

8.82%

Pemenune BeiHECEHO 1O Ccriopy,

HE NPElyCMOTPEHHOMY WJIM HE
MOJINAJAOLIEMY 10| YCIOBUS
apOUTPaXKHOT'O COTJIAICHUS WIN
apOUTpakHON OTOBOPKH B JIOTOBOPE,
WM COAEPKUT OCTAaHOBJIEHUS 110
BOIIPOCAM, BBIXOSIIUM 3a MPEEbI
apOUTPAKHOTO COTJIAIICHUS WIN
apOUTPaXHON OrOBOPKH B IOTOBOPE

Hero-Nopkckas
KOHBEHIUSA

Crartbs 5 myHKT 1
MOJIMYHKT (C)

8.82%

OTcyTCcTBUE 10KA3aTEIBCTB TOTO,

YTO OTBETUYMK UJIU UMYILECTBO,
MPUHAJIEKAIIEE OTBETUUKY, HAXOAUTCSA
B Kurae

Hpro-HNopkckas
KOHBEHIUSA

Crarpi 1

5.88%

IIpu3Hanue u npuBeICHUE B
VICIIOJTHEHUE HTOT'0 PEILICHUS
IPOTUBOpEYaT MyOJINYHOMY MOPSAIKY
3TOU CTPaHbI

Hero-Nopkckas
KOHBEHIIUSA

Cratbs 5 myHKT 2
noanyHkT (b)

2.94%

CTOpOHBI 3aMEHHMIIN apOUTPaKHOE
OTOBOPKY U IIPEAIIOUWIN PACCMOTPEHHUE
Hapoansim cynom KHP

Hero-Nopkckas
KOHBEHIUSA

Cratpu 1, 2

2.94%
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3akjIr0unTeIbHbIE PEKOMEHAAIINH

YuurtsiBas JIUTEIbHOCTh PACCMOTPEHHUS PEIIEHUN O MPU3HAHUU, BICOKYIO CTOUMOCTD
pacxoJ0B Ha TOHOPapbl KUTANCKUX aJBOKATOB, 10 CyMMaM KOHTPAKTOB, HE MPEBBIIAIOIIUM
1-2 munmmmonoB gosutapoB CIIA, MHOTHE nena HE JOXOIAT IO CTAauu BO3OYKIEHHUS TPO-
M3BOJICTBA TIO0 MPU3HAHUIO WHOCTPAHHOTO apOUTPAKHOTO PEIICHHUsI, BBUY OTCYTCTBHUS IKO-
HOMMYECKOH 11e71eCO00Pa3HOCTU JIJIsi CTOPOHBI, B TMOJIb3Y KOTOPOM BBIHECEHO apOUTpaKHOE
pelenue, Harpumep B crpanax CHI'.

COOTBETCTBEHHO TaKHE PEIICHHUS] MHOCTPAHHOIO apOuTpaka HE Y4acTBYIOT mpu (op-
MHPOBAHWH BHYIIMTEIBHON YCIENIHOW CTATUCTUKU IO MPU3HAHUIO PEIICHUN WHOCTPAHHBIX
apOutpaxeii Ha Tepputopun KHP.

Heobxonnmo Takke yYuThIBaTh 0COOCHHOCTU KUTAMCKUX UEPOTIIU(OB U PEKOMEHI0BA-
HO 3aKJIF0YaTh JOTOBOPhI KAK MUHMMYM Ha JIByX SI3bIKAaX, OJTHUM M3 KOTOPBIX SIBJIETCS KUTaM-
ckuii. B omHOM 13 ciyyaeB U3 Halllel MPakTUKU CyJl OTKa3asl B BO30YKIEHUU MPOU3BOACTBA I10
MIPU3HAHUIO HHOCTPAHHOTO apOUTPaKHOTO PEIICHUs] BBUIY HEHAIJIEKAIETO UCTIIA.

B otHomennn Kutalickoro cenbCKoX03sMCTBEHHOTO XOJIMHTA (J1asiee — XOJIJIUHT) Bbl-
HECEHO apOuTpakHoe pemreHue B ogaor u3 crpan CHI'. Kak BeIssicHUIIOCH HA dTare mpu3Ha-
HUS ¥ UCTIOJIHCHHSI PEIICHHs apOuTpaka, XOJJUHT HE MOT BBICTYNAaTh OTBETUYHUKOM 10 JIENY,
MOCKOJIbKY B KaKue-JIn0o JI0TOBOpHbBIE OTHOIIEHUS ¢ McTiiom He BeTymant.

Kwuralickas komnaHusi, KOTOpas 3aKIr04duiIa A0roBop ¢ Mictiuom u nonyuuna oniary, ume-
€T TaKyI0 K€ TPAHCIUTEPALUI0 HAUMEHOBAHUS, YTO U YKa3aHHbBIA XOJIUHI, OJHAKO COCTOUT
u3 Apyrux ueporiudoB. s 3akiroueHus cAeaKu ObLIN MPECTaBICHbI MEPEBOJIbI MPABOY-
CTaHABJIMBAIOIINX JOKYMEHTOB U KOIHS BBITUCKH C €IUHOM TOCYIapCTBEHHOU 0a3bl 1eHCTBU-
TeNbHO JaHHOTO XojauHra. OaHako, clielika Oblla 3aKIoueHa MOIIEHHHYECKON KOMITAaHUEH,
CIEUHUAIBHO CO3/IaHHOM JIJIs1 3TUX UEJIEH C UACHTUYHBIM HAUMEHOBAHUEM.

JIaHHBIN pUMEP AEMOHCTPUPYET, UTO B KuTae o4eHp Ba)KHO YUYHUTHIBATH €€ SI3bIKOBBIE
0c00eHHOCTH. M3-3a MUCHbMEHHOCTH, OCHOBAHHOM Ha ueporudax, MOXKET CyIIeCTBOBATh ThI-
CAYU Pa3HBIX KOMIIAHWH, K IPUMEPY C KUTAWNCKUM HAMMEHOBAaHUEM KOHIIEpHA DOJIbIBATEH -
Dazhong (Jla UsxyH), Tak Kak co3Byure Da MO:xHO BbIpasuTh 77-ms uepormudamu (K, 7T,
ik, ¥, %, WE, B, 9B, ¥, 8, B, JH, 2, %), a cosyune Zhong 84-ms uepor-
HI/I(baMI/I (EP’ %EIJ’ #H, &, //\}\\’ EEF’ A, E{’ Fi, ‘f/\, YQ’ e ?X-L’ ﬁ%) Takum 06pa-
30M, Ha3BaHUE KOMIIAHUU MOXKHO OyIeT BBIPa3UTh O€CUMCICHHBIM KOJIHMYECTBOM KOMOMHAIIUH,
M KaXJasi U3 9TUX KOMOMHAIIUM Ha COBEPIICHHO 3aKOHHBIX OCHOBAHUSAX B TPAHCIUTEPALIUU
MPaBOYCTaHABIMBAIOIIUX JJOKYMEHTOB U JIOTOBOPOB OYy/IET OMHAKOBOM.

B 3101 cBSI3M yk€ Ha 3Tane 3aKI0YEHHS JOr0BOPa, BKIK0YAs KUTAMCKYIO BEPCUIO JOTO-
BOpa, TP BBEIOOpE apOuTpaka PEKOMEHI0OBAHO paccMaTpUBaTh MOTEHIIMATBLHBIE PACXOIbI HA
IpU3HAHWE U UCTIOJIHEHHUE PEIICHUSI MHOCTPAHHOTO apOUuTpaxka u mocCIeyoIy0 SKOHOMUYe-
CKYIO 1IeJIECO00Pa3HOCTh MPUHATHS COOTBETCTBYIOIIMX MEP MO MPU3HAHUIO U UCIIOJHEHHUIO.
PexoMeH10BaHO paccMOTpeTh KUTAMCKUE apOUTPaKHbIE KOMUCCHH, PEIICHHUS KOTOPhIX HE
TpeOytoT npusHanus. [lanens apoutpoB B apOuTpaxusix komuccusix KHP Bkirouaer B cebs
3HAYUTENIbHOE KOJIMYECTBO MPO(ECCUOHATBHBIX apOUTPOB KaK KUTAMCKUX, TAK U UHOCTPAH-
HBIX, B COBEPIIEHCTBE BIAJICIOIINX KUTANCKUM, aHIJIMMCKUM U PYCCKUM SI3bIKAMH.
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THE CHALLENGES OF — AND OPPORTUNITIES IN —
DEROMANTICISING THE DUTY TO APPLY THE LAW*

Mohamed Mahayni,
Honorary Lecturer (Queen Mary University of London)

Solicitor (England & Wales), Avocat (Paris Bar), Independent
counsel

[Introduction].

Good afternoon. Thank you to the Union of Lawyers, to the Bar Association and to the
Chamber of Arbitrators for inviting me to participate in today’s conference.

In the 20 minutes available to me, I will essentially speak on the challenges of — and
opportunities in — deromanticising the duty to apply the law. I am conscious that it is a slightly
provocative title. But the intention is by no means to provoke but simply to elicit curiosity and
interest.

In the time available to me, [ will therefore make two observations and one suggestion.
The first observation is that the duty to apply the law is romantic and romanticised. The second
observation is that the duty to apply the law — although straightforward in appearance — is more
complicated than it appears to be. That this duty entails in fact instances where arbitrators have
not applied the law and arguably should not apply the law. And based on that observation, I
make a tentative suggestion. That perhaps it is worth considering a reformulation of the duty
away from a prescriptive ‘duty to apply’. And I will then nuance that suggestion by reference
to some challenges — obvious challenges — to any sort of such reform.

Before jumping to these two observations and that one suggestion, perhaps I should
clarify for members of the audience who are less familiar with international arbitration what
we mean when refer to ‘the duty to apply the law’. We all know that party autonomy is a one of
the cornerstones of international arbitration. Beyond agreeing to having their dispute resolved
and determined by international arbitration, parties have various choices to make or choices
that they are encouraged to make. One of the choices which they are often encouraged to make
is to choose the law (or legal rules or laws) which are applicable to the substance of their dis-
pute. These can be national®, sub-national (state or provincial) laws>’. They can be non-na-

48 Edited trasncript of presentation by Mohamed Mahayni on 2 December 2023 at the
International scientific and practical conference ‘Current Trends and Challenges of International Arbitration,
organised by Belarusian Republican Union of Lawyers, the Minsk Regional Bar Association, the International
Arbitration Court ‘Chamber of Arbitrators at the Union of Lawyers, Grata International law firm, and
‘Bureau 24’ Law Group.

49 For example, Belarussian law, French law, or English law.

50 For example, California law, Quebec law.
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tional laws.’! They can be international law. They can be a combination of all the above.*> And
there are various strategic considerations behind any such choice. The duty to apply the law is
simply put the duty on arbitrators to abide by the parties’ choice.

[First observation].

Now the romance. And I will confess to you that the romance is something that occurred
to me while reading a chapter contribution by Yas Banifatemi — an illustrious arbitrator. Her
contribution was titled ‘The Law Applicable in Investment Treaty Arbitration’ — but the same
statement that she makes applies in commercial arbitration (which is the ambit of my presen-
tation). She states, and I quote:

“When the applicable law has been chosen by the parties, the arbitrators have a duty to
apply such law and nothing but such law. It is only in the absence of a choice by the parties
that the arbitrators are entitled to exercise a degree of discretion in the determination of the
applicable law”.>*

The second statement in that quotation is outside the scope of this presentation. Indeed,
when the parties have not selected an applicable law, it is on arbitrators to determine the ap-
plicable law in their stead. There are two principles ways in which arbitral rules and statutes
formulate this ability to determine the applicable law. There is a sizeable element of discretion
in this. But we will not get into that. In this presentation, I am simply talking about the duty
placed on arbitrators to apply the law or legal rules or laws which are chosen by the parties as
applicable to the substance of the dispute. And here, Banifatemi says that “arbitrators have a
duty to apply such law and nothing but such law”.

For me, when I read this, and more I thought about it, it represented a certain layer of
romance.

On the one hand, you have ‘the law’. I think most attendees will probably be legally
educated, legally trained, legally qualified. As lawyers, we are wired to fetichise the law. Like
love, it provokes a certain feeling of mystery, of excitement. It provokes understanding, mis-
understanding, elusiveness. It provokes protagonism and antagonism as to what the law is and
what it should be.

That is one layer of romance.

The other layer of romance is in speaking of “the duty to apply the law and nothing but
such law”. For me, that almost sounds chivalrous, as in it is virtuous to apply the law. This
should be understood from how the duty appears in arbitral statutes, civil procedure codes and
institutional rules where explicitly — typically — alongside the duty somewhere, at some point
in the same article, arbitrators are forbidden from acting ex aequo et bono or as amiable com-

51 For example, UNIDROIT principles or lex mercatoria.

52 For example, a choice of French and English law, or a choice of a national law and
international law.

53 See for example UNCITRAL Model Law, Article 28(1) first sentence (“The arbitral tribunal

shall decide the dispute in accordance with such rules of law as are chosen by the parties as applicable to
the substance of the dispute”); UNCITRAL Arbitration Rules (“The tribunal shall apply the rules of law
designated by the parties as applicable to the substance of the dispute”).

54 Yas Banifatemi, “The Law Applicable in Investment Treaty Arbitration”, in K. Yannaca-Small
(Ed.) Arbitration under International Investment Agreements, (Oxford University Press, 2010), pp. 191-210,
atp. 192.
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positeurs unless they have been expressly authorised to do so by the parties.> Thus, the law is
almost put distinctly to what equity is, despite the fact that most laws integrate equity within
them.

[Second observation].

So before that two-pronged romance, I make my second observation.

The romance is not as romantic as it seems because there are instances where arbitrators
simply do not apply the law. There are various examples but let me focus on just two.

Let us say you have a contract between two parties. The parties designated an applicable
law. The contract has been signed and perhaps some of it has been performed. One party de-
cides that it is in its interests to escape its obligations by arguing that the contract is invalid or
unenforceable. It finds a mandatory rule in the applicable law which has that effect — to render
the contract invalid or unenforceable. What do you do if you are an arbitrator in that instance?
Do you apply the terms of the parties’ contract which evidently say one thing? Or do you ap-
ply the mandatory rule in the applicable law which says something else? There is a trade-off.
And most authors whom I have read on the issue will say that there are considerations for and
against. You might consider that party autonomy and the parties’ choice of law requires you
to apply the mandatory rule. That the legitimacy of international arbitration as an institution
requires you to apply the mandatory rule. That the survival of international arbitration requires
you to apply the mandatory rule. Others will say — well, not necessarily. You also have to look
at the parties’ expectations, the result of applying the mandatory rule, and the impact that this
has on the parties’ expectations when they concluded their contract. Others submit that you
would also have to look at how legitimate the mandatory rule actually is — for example is it
congruent with transnational public policy? Yet others will say that it really depends on the
facts and circumstances of each case, on the sophistication of the parties, on their expectations
when they selected the applicable law (eg. did they understand and expect that this mandatory
rule would apply). There are various considerations for and against. But you will find that at
least a good portion of the arbitration community — at least those whom I have read — agree that
there are ways to circumvent the mandatory rule, and there are moral justifications to do that.

Another example is where you have two parties that designated an applicable law in
their contract. But the contract does not actually reflect most of their precontractual negotia-
tions. One party then seeks to capitalise on the fact that the contract does not reflect the par-
ties’ understanding of what they were agreeing and then strategically tries to invoke this to its
advantage. If you are the arbitrator, you have to interpret the contract in accordance with the
rules of contractual interpretation available under the applicable law. But let us say that the
applicable law excludes the possibility of using precontractual negotiations to add to, vary, or
contradict the clear and precise terms of the contract®®. What do you do in those instances?

At least in my experience, some arbitrators are willing to overcome some of the con-
straints which arise from the rules of contractual interpretation in the applicable law for the
55 See for example UNCITRAL Model Law, Article 28(3) (“The arbitral tribunal shall decide
ex aequo et bono or as amiable com- positeur only if the parties have expressly authorized it to do so0.”);

UNCITRAL Arbitration Rules, Article 35(2) (“The arbitral tribunal shall decide as amiable compositeur or ex
aequo et bono only if the parties have expressly authorized the arbitral tribunal to do so”).

56 For example, some national laws allow resort to extrinsic evidence to add to, vary, or
contradict the clear and precise written terms of a contract (eg Swiss law, Saudi law), other do not (eg English
law, French law).
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sake of fairness, reasonableness, justice. In fact, it is not only my experience which indicates
this. A study conducted by Joshua Karton — a professor at Queen’s University in Canada — cor-
roborates that arbitrators do not always give the weight due to the rules of interpretation under
the applicable law. After analysing 73 awards and conducting 20 interviews with international
arbitrators who presumably are reputable, he concluded that:

“The analysis of published awards...shows that arbitrators tend to follow a relatively
consistent interpretive approach, regardless of the governing law. This approach is character-
ized by invocation of the subjective intention of the parties, an emphasis on reading the con-
tractual text in its commercial context, and an inclusive approach to extrinsic evidence of the
parties’ intentions”’.

This suggests that the applicable law is not the be all and end all. Even though arbitrators
have a duty to apply the law selected by the parties — with no apparent discretion to depart from
the implications of that applicable law — they do depart from the applicable law.

This may seem wrong or controversial. But when you place it in the context of interna-
tional arbitration, perhaps it seems more palatable.

Most arbitrators agree that arbitrators do not approach the applicable law with the same
syllogistic rigour as judges might. Arbitrators are not tasked with establishing precedent. They
are not tasked with harmonising the law in their legal system. They are acting as ad hoc adju-
dicators to finally resolve the dispute which in most circumstances — absent an agreement to
have an appeal on a point of law — is final on the merits. And oftentimes they do this where
there are various laws which are relevant (eg. the law of the seat, the law of the arbitration
agreement, the substantive law of the contract, the law of the likely place(s) of enforcement).
They do this where the parties, their counsel, the experts, and other co-arbitrators might be
from different legal cultures and have different legal educations. They do this in instances
where the parties have different levels of sophistication. They do this where the nature of the
transaction, trade usages, the terms of the contract can be just as important as the applicable
law. There is a multitude of considerations that arise in practice.

International arbitration is a sui generis method of dispute resolution which makes its
practice quite relevant in informing how duties can or ought to be approached. In this re-
gard, [ was pleasantly surprised to note that Article 35.3 of the Chamber of Arbitrators Rules
expressly imposes on arbitrators a duty to take into account international arbitration practice.
Indeed international arbitration is a beast of its own. Therefore, it is understandable that arbi-
tration practice may better inform how the duty to apply the law should be understood. It must
not be read in an ether.

[Suggestion].

If this is right, then my suggestion is that perhaps we should consider reformulating the
duty to apply the law away from a prescriptive ‘duty fo apply’.

57 Joshua Karton (2015) “The Arbitral Role in Contractual Interpretation”, Journal of
International Dispute Settlement, Volume 6, Issue 1, pp. 4-41, at p. 14.
58 Rules of the Chamber of Arbitrators at the Union of Lawyers (Minsk) Article 35.3 (

“Considering the dispute, the arbitral tribunal shall decide in accordance with the terms of the contract
binding upon the parties and shall take into account international business customs, arbitration and court
practice”).
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We already have an example from Rule 24(c) of the JAMS Comprehensive Arbitration
Rules & Procedures 2021, which says: “The arbitrators shall be guided by the legal rules that
the parties have chosen””. Perhaps that is a more authentic and realistic way of describing the
authority that the applicable law can have — and indeed seemingly has had — in practice. You
would think that perhaps such a reformulation might help users understand what the implica-
tions of their choice of applicable law are and entail.

[Challenges].

[ am conscious that [ am running out of time. Let me present some brief considerations
— or reasons — why we may be better off leaving the duty as it is.

First, if you were to reformulate the duty to apply the law as a duty merely to be ‘guided
by’ or ‘take into account’ the law or legal rules that the parties have chosen, then you are blur-
ring the line between a decision by law and a decision by equity. What would be the difference
between a decision in law and a decision as amiable compositeur which, incidentally, allows
arbitrators to depart from the law where this would produce an unjust outcome? I think there
are some important nuances between amiable composition and the reformulation which I have
presented. But the question nevertheless remains pertinent. It is a question which has been on
my mind for as long as I can remember — well, since seven years ago when I came across that
contribution from Yas Banifatemi.

The other consideration is whether we even need to say that arbitrators merely have to
take into account the applicable law. Why would we need to say that arbitrators should have
the discretion to disregard the applicable law when most applicable laws already contain the
wiggle room necessary for judges and arbitrators to be able to quell the unfair, unreasonable,
unexpected, one-sided interpretations that a strict application of the law would otherwise en-
tail? I think that a skilled arbitrator would be a good comparativist. He or she would be able to
produce persuasive reasoning based on a multiplicity of norms and capitalise on “convergen-
ces and commonalities” between them.® He or she would be able to make sure that any unrea-
sonable solution which results from a strict application of the law would be managed through
legal reasoning that is plausible at worst or persuasive at best. But here again I can think of a
counterargument: regardless of how skilled the arbitrator is at ensuring that the interpretation
ultimately produced capitalises on the wiggle room within the applicable law to ensure that the
interpretation does not lead to an injustice or something which defies the parties’ expectations,
you still have situations which clearly lead to a conflict such as the one I presented (ie the con-
tract and a mandatory rule in the applicable law). How do you get around the mandatory rule
and would its circumvention not be misleading? Would it not be more authentic to say ‘I took

59 Rule 24(c), JAMS Comprehensive Arbitration Rules & Procedures 2021 («In determining the
merits of the dispute, the Arbitrator shall be guided by the rules of law agreed upon by the Parties. »)
60 Emmanuel Bernard Jolivet, Giacomo Marchisio, and Fabien Gelinas, “Trade Usages in ICC

Arbitration” in Fabien Gelinas (ed), Trade Usages and Implied Terms in the Age of Arbitration (Oxford
University Press 2016) at pp. 211-232, at p. 231 (“[P]arty autonomy is a cornerstone of international
arbitration, and it requires a solution to the dispute that is compatible with the expectations of the parties to
an international commercial contract. This is why good arbitrators are also skilled comparativists. Whether
or not the applicable law has been chosen by the parties, a good international arbitrator always relies on a
multiplicity of norms, identifies convergences and commonalities, and isolates parochialisms. It comes as
no surprise that arbitrators usually justify their conclusions on alternative legal grounds confirming their
decisions. This does not mean that they disregard the applicable law, but rather that they adopt a prudent
attitude toward the assessment of its consequences.”)
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into account the applicable law including its mandatory rule, and because of factors X, Y, and
Z, because of these other normative sources (eg. contract, trade customs to the extent that the
applicable law does not account for trade customs), in light of arbitration practice, it makes
sense not to apply the rule under the applicable law’. Again, it is an open question.

Those are two immediate challenges which I can think of. And perhaps the solution is
not one of reform but rather giving users options. There is not necessarily a one-size-fits-all
solution. The international arbitration community aspires for some level of universalism. But
maybe the solution is simply to say that some users are sophisticated. When they designate
a law, they expect that law to be applied — to actually be applied. Meanwhile, less sophisti-
cated users may agree that their choice of law is more a matter of convenience, of neutrality,
especially when they, their places of incorporation, the places of performance of the contract
have little or nothing to do with their chosen applicable law. In those circumstances, perhaps
it makes sense to give them the option of contracting into arbitration rules which do not make
the duty to apply the law absolute.

[Conclusion].

In conclusion, I think there is scope for deromanticising the duty to apply the law. Either
that, or we we need to place a footnote by the duty to apply the law to say that this duty elic-
its a very international arbitration practice-specific understanding which may not be properly
understood without knowledge of — and arguably expertise in — international arbitration. This
would ensure that users are not mislead by that duty when they ordinarily read it.

Thank you very much for your time. Please do feel free to get in touch. I welcome any
suggestions, observations, feedback or indeed criticisms you have on this presentation. I do
hope that we have a chance to discuss it further collectively as an institution — as a community.
Thank you very much for your time and thank you very much again for your attention.
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GZAC-ODR PLATFORM AND FINANCIAL CASE REPORT

Jenny Li,

the Deputy Director of Case Acceptance of Guangzhou Arbi-
tration Comission

First, the statistics of the ODR platform.

As of this month, the ODR platform has administered 218 cases with a total amount in
dispute of approximately $570 million USD, and 193 cases have been closed, including 117
cases settled through mediation, which sets the mediation rate at 60.62%. The average dura-
tion of proceedings was 33 days, and about 25% of the confirmed or appointed arbitrators were
female. The case statistics show three indications:

First, the number of financial cases has increased. Since our ODR platform was listed on
the APEC official website, we gave full play to the advantages of the APEC-ODR mechanism,
actively seeking cooperation with financial institutions to promote our platform. As a result,
we administered and online batch-processed a considerable amount of cases that involved
smaller amounts in dispute and were less contentious.

Second, the nature of disputes begins to diversify. In the early operation stage of the
ODR platform, the majority type of cases were small-value cross-border e-commerce trans-
actions. To further promote the development of the ODR mechanism, we actively introduce
the ODR platform to enterprises and business associations. At present, the types of cases have
shown a trend of diversification, covering various fields such as finance, intellectual property,
and sales contract disputes, etc.

Third, the proportion of arbitration cases has increased. Parties tend to choose arbitra-
tion as the dispute resolution method, which causes the mediation rate to drop slightly. Ac-
cordingly, the average duration of proceedings on the platform has also slightly increased to
33 days. Still, the parties are generally satisfied with how quickly their cases were resolved.

In general, the platform’s popularity and influence continued to increase.

For Part 11, GZAC’s cases involving financial disputes.

In 2021, our commission administered more than 15 thousand financial cases, totaling
about 3 billion US dollars in dispute, a yearly increase of 85.3%. The number of financial cas-
es and the total amount in controversy accounted for more than 90% of our online arbitration
cases. We batch processed more than 5000 of those cases online, accounting for over 70% of
our online arbitration cases. We also administered 55 cases involving factoring disputes.
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In 2021, both traditional and online mortgage disputes received a substantial increase,
totaling about 1.9 billion USD and 171 million USD respectively. To protect the rights and in-
terests of themselves and reduce transaction risks, most of such cases involve security interests
and interim requests.

Last but not least, I would like to introduce some of our developments for financial ar-
bitration cases, which facilitate the efficient resolution of such disputes.

1. We established the Guangzhou Court of Financial Arbitration in 2011 and updated
the special arbitration rules for financial disputes last year, such as shortening the submission
period and expanding the applicability of expedited proceedings.

2. We utilize batch processing to resolve financial disputes. We apply blockchain tech-
nology to give full play to the flexibility of arbitration procedures, and comprehensively regu-
late the application of electronic delivery and electronic evidence rules.

3. We strive to build a coordinated regime with the Guangzhou Intermediate People’s
Court, the Guangzhou Internet Court and the Guangzhou People’s Mediation Committee for
Financial Disputes to resolve financial disputes through mediation. Under such a mechanism,
more than 40 financial dispute cases have been successfully resolved by mediation.

In the future, we will continue to improve the financial dispute resolution mechanism,
and actively promote the application of the APEC-ODR platform in resolving financial dis-
putes. At the same time, we will strengthen cooperation with financial regulatory authorities,
Guangzhou Futures Exchange Institution, industry associations, and financial mediation ser-
vice agencies to deepen information sharing and create a large-scale mediation and arbitration
mechanism for financial dispute.

We hope to have more exchanges with arbitration institutions and organizations from
APEC member economies, and continuously improve and optimize the APEC-ODR mecha-
nism in resolving financial disputes.
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THE RECOGNITION AND ENFORCEMENT OF FOREIGN
ARBITRAL AWARDS IN CHINA

Ma Xinguo,

Lawyer, International Arbitrator, Vice President of South China
Think Tank, Director of Criminal Compliance Department of Team

Source Law Firm, CEO of GSMC Ltd.

[Abstract] In international business activities, arbitration is generally chosen to settle in-
ternational civil and commercial disputes more than judicial decisions, because arbitration has
its unique advantages. Moreover, between States Parties to the New York Convention, parties
can apply to any country for enforcement of arbitral awards made in other countries, which
greatly promotes international business activities and is in line with the principle of encour-
aging transactions in the Law of Contracts. The prerequisite for enforcement is recognition.
In order to protect and realize the interests of the claimant, this article focuses on the practical
questions and legal techniques of the Recognition and Enforcement of foreign arbitral awards
(International Civil and Commercial Arbitral Awards) in China.

[Keyword] Foreign Arbitral Recognition Enforcement China Court

Compared to the judicial decisions, international arbitration has its unique advantages,
such as:

1. Cross-jurisdictional and cross-territory enforceability. The universal application of the
New York Convention’s rules worldwide guarantees the enforceability of international arbitra-
tion agreements and awards.

2. Neutrality. Place of arbitration: the parties may choose their own country, or the other
party’s country, or any third party country that supports the arbitration.

Choice of law: The parties may choose a jurisdiction with neutral arbitration status in a
country known to both parties.

Arbitrator: the parties may choose the arbitrators who are all professionals by agreement.

Language: the parties can choose a language that is familiar and in the commercial profit
of both parties.

By making these choices, the parties are more likely to reach an arbitration agreement,
avoid doubts and reduce the cost in dispute resolution.

3. Flexibility. Based on my prior experience in international commercial arbitration, par-
ties choose arbitration usually in order to have more opportunities to negotiate a settlement of
resolving civil and commercial disputes.

Arbitration is a process in which the parties gather evidence and improve communication.
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The actual number of arbitral awards made by international arbitration institutions in some
countries is small. Therefore, the timeliness and procedures of arbitration meet the practical
needs of commercial disputes.

In Case of Emergency, the parties can apply for an ad hoc arbitration.

4. Confidentiality. The most important feature of arbitration is that openness is the excep-
tion, hearings in camera is the basic principle.

This is significant for the protection of the parties’ trade secrets, because in today’s rapid
information dissemination world, a company’s major dispute’s published can affect their busi-
ness strategy.

Then, as regards the enforcement of foreign arbitration awards in China, I would like to
focus on the following issues.

I. There are two main types of recognized foreign arbitration clauses.

The first is an arbitral award made in the territory of a State Party to the New York
Convention, we don’t consider the nationality of the parties and the location of the arbitral
institution.

The second is for the awards made in contractual and non-contractual commercial dis-
putes. This foreign arbitral awards (FAA) that is recognized and enforced should meet the
following conditions: Be a commercial arbitration; Apply to a court of competent jurisdiction;
No relevant cause of action under Article V of the New York Convention; It complies with the
Chinese Civil Procedure Law.

Please note that the authority of the arbitral tribunal derives from the authorization of the
parties and the arbitral tribunal has no jurisdiction to adjudicate matters outside the scope of
the authorization.

II. The jurisprudential basis and the bases for the recognition and enforcement
(R&E) of FAA.

The jurisprudential basis and the bases are the New York Convention and the principle
of reciprocity.

According to Chinese law, if an award of a foreign arbitral institution requires R&E
by a Chinese court, the party or their attorney shall apply to the intermediate court where the
person subject to enforcement is domiciled or where his property is located, and the court shall
proceed in accordance with the international treaties concluded or acceded to by China, or in
accordance with the principle of reciprocity.

China acceded to the New York Convention on 22 April 1987, which has been applica-
ble to Hong Kong, China since 1977. However, the R&E of arbitral awards made by the Hong
Kong SAR and the Macao SAR in China does not apply to the New York Convention, but to
China’s Supreme Court Arrangement on Reciprocal Enforcement of Arbitral Awards between
the Mainland and the Hong Kong SAR and the Supreme Court Arrangement on Reciprocal
Enforcement of Arbitral Awards between the Mainland and the Macao SAR.

If the claimant’s country is not a party to the New York Convention or does not have a
bilateral agreement with China Mutual Legal Assistance, a “mutually beneficial relations” is
required between the claimant’s country and China.

The reciprocity principle under Chinese law is based on a de facto mutually beneficial
relations. The Chinese courts examining mutually beneficial relations i1s whether there are
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precedents of mutual R&E of each other’s arbitral awards between China and the claimant’s
country. If there is, reciprocity is deemed to exist between the two countries, and if not, then
reciprocity is deemed not to exist.

In judicial practice, China recognizes foreign ad hoc arbitral awards in principle. A typ-
ical case is an international shipping dispute between a production materials company in Fuji-
an Province and a shipping limited company. The Supreme Court held that: if the parties to a
foreign-related case have agreed in advance in the contract or after the dispute arises that an ad
hoc arbitration institution or a non-permanent arbitration institution shall conduct arbitration
the validity of the arbitration clause should in principle be recognized.

III. Procedures for applying for R&E.

1. If the court receiving the application decides to recognize and enforce the foreign ar-
bitration award, the decision shall be made within two months from the date of receiving the
application or, if there are no exceptional circumstances, within six months after the decision.

ii. If the decision is not to recognize and enforce it, the intermediate court shall report to
the higher court of the jurisdiction for review before deciding not to enforce or refusing R&E.

If the High Court agrees not to enforce or refuses R&E, it reports to the Supreme Court for
review; upon the Supreme Court’s response, it will rule not to enforce or refuses R&E.

ii1. In particular, it should be noted that an application for R&E of a foreign arbitral award
should be made within two years. If a party applies beyond the aforementioned legal period, it
shall be deemed to have automatically waived its rights and the award will not be recognized
and enforced in China.

In addition, the FAA that are enforced in China need to be translated into Chinese.
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IV. Non-recognition and non-enforcement of FAA in China

Since 2019, I have not retrieved any Chinese court decisions refusing R&E of FAA (or
perhaps the retrieved data is incomplete), so this article analyzes the grounds for refusing R&E
of FAA based on the two years of cases queried in 2017 and 2018.

During these two years, the Supreme Court confirmed the refusal of R&E in only six
cases, mostly for procedural defects, with the largest number focusing on “the parties were not
gotten written notice and were not able to present their views or defend themselves”, “the com-
position of the arbitral tribunal or the arbitration procedure did not conform to the agreement

of the parties”. The details are as follows.

S/N Name of case Grounds for refusal of R&E

Reply of the Supreme People’s Court to the
request for Instructions of the of the Jiangsu High
1 | Court on the application of PLEXUS COTTON |Invalid arbitration agreement
LIMITED for recognition and enforcement of
the arbitral award of the ICA.

Reply of the Supreme People’s Court to the
request for Instructions of the Guangdong High
Court on the application of Pixel plus Ltd for
recognition and enforcement of the arbitral
award of the Korean Commercial Arbitration
Court.

Reply of the Supreme People’s Court to the
request for Instructions on the Application for
3 Recognition and Enforcement of the Foreign
Arbitral Award between Claimant Bright
Morning Limited and Respondent Yixing Lucky
Textiles Group Co., Ltd.

Reply of the Supreme People’s Court to the
request for Instructions of the Guangxi High
4 | Court on the application of a person surnamed | Serving error.
Li for recognition and enforcement of a foreign
arbitral award.

Reply of the Supreme People’s Court to the
request for Instructions on the Application for
Recognition and Enforcement of the Foreign
Arbitral Award between Claimant Palmer
Maritime Inc and Respondent China Animal
Husbandry Industry Co., Ltd (CAHIC).

Reply of the Supreme People’s Court to the
request for Instructions on the Application for
Recognition and Enforcement of the Foreign
6 |Arbitral Award between Claimant NOBLE .
RESOURCES ~INTERNATIONAL ~ PTE.LTD | 2¢cordance with the agreement.
and Respondent GOOD CREDIT International
Trade Co., Ltd.

As can be seen from the table above, the Supreme Court agreed that the grounds for refusal of

R&E were invalidity of the arbitration agreement, defective arbitration proceedings, Excessive
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FAA cannot be canceled in China.

However, China may refuse R&E in cases the parties apply and the statutory conditions
are metBlArticle V, paragraphs 1 and 2 of the New York Convention, the court shall refuse
R&E, there are seven categories in which a Contracting State may refuse to recognize and
enforce a foreign arbitral award.

In addition, based on the commercial reservation made when China acceded to the New
York Convention, no foreign arbitration other than commercial arbitration cannot be applied
for R&E in China is also a major category.

V. The importance of lawyers to strengthen international cooperation.

The legal environment in various countries and regions is more complex in today’s soci-
ety, there are legal risks and conflicts and disputes in international economic and trade cooper-
ation and transnational investment, which provides the necessary conditions for strengthening
international cooperation among lawyers.

If we can find a local lawyer in a foreign country to help us, it will be the best choice for
many lawyers to save money, speed up the case, use the local law skillfully, and greatly protect
the rights and interests of our clients.

VI. Our advantages.

We have extensive experience in the use of legal techniques and in the R&E of FAA in
China.

We have a team of nearly 300 lawyers with 13 branches located in several provinces in
China.

We maintain excellent communication with over 10,000 lawyers in almost all countries
and regions of the world.

Our office is located in the CBD of Zhujiang New Town, Guangdong-Hong Kong-Macao
Greater Bay Area, China.

Laws and regulations mentioned in this article.

1.United Nations Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (New York Convention.

2. Civil Procedure Law of the People s Republic of China.

3. Arbitration Law of the People’s Republic of China.

4. Notice of the Supreme People'’s Court on the Implementation of the “Convention on
the Recognition and Enforcement of Foreign Arbitral Awards” acceded to by China.

5. Provisions of the Supreme People'’s Court on Several Issues concerning the Handling
of Arbitration Award Enforcement Cases by the People’s Courts.

Annotation.

[1] Liu Jingdong and Wang Lulu, “An Empirical Study on the Recognition and Enforce-

ment of Foreign Arbitral Awards in China under the “Belt and Road” Initiative”, Journal of
Law Application, No. 5, 2018.

Chamber of Arbitrators - Ne 03 (1) auBapp - urous 2023 50 .



Chamber of Arbitrators

V3maHne o MeXIyHapogHOM apbuTpaxe

[1aBHBIN pelakTOp:
Burammit Kpeiipirg
3aMeCTUTeNN ITITAaBHOTO pelaKTopa:
Banepus [Iy6emko,
Kpucrnna lIBamkoBa
BepcTka n pusain:

EBrennit bongapenko

Yuapennurenn:

MexpyHapogHblit apourpaxcusiii (Tpeteiickuii) cyn «Ilamara apéurpos npu Coro3se I0PUCTOB»

Apnpec: 220029, Pecny6nmuka benapycs, . MuHCK, yn, A.ITamkeBny, 9-5H

E-mail: info@arbchamber.by

VIHbopManVIOHHBIN TAPTHEP:

cis m| CIS Arbitration Forum
Arbitration
W Forum | http://cisarbitration.com/

MuHck - 2023

Chamber of Arbitrators + Ne 03 (1) asBaps - urous 2023 51 .



	_GoBack
	_Ref122200712
	_Hlk101195303

